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Tonkawa Tribe of Oklahoma 
1 Rush Buffalo Road 
Tonkawa, Oklahoma 74653 
F a  (580) ,628-7033 
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The Indian Gaming Regulatory A d  and the regulations of the National lndian Gsrming 
Commission (the 'NIGC") require that tbe NIGC Chairman approve management contracts for 
gaming operations on Indian lands. Accordingly, you submitted the Contract as required by 25 
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We have reviewed the Contract aad otber information submitted and have determined that the 
standards of 25 C.F.R. Parts 53 1, 533 and 537 have been met. This letter and my signature 
on the Contract constitute such approval. 

Please note that if we learn of any actions or conditions that violate the standarb contained in 
25 C.F.R Partf 531, 533, 535, or 537, we rnay require 
approved Contract, after providing the parties with an 
subsequent appeal to the NIGC as set forth in 25 C.F.R. 
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AMENDED AND FtESTATED 
MANAGEMENT AGREEMENT 

THIS AMENDED AND RESTATED MANAGEMENT AGREEMENT has been 
entered into this day of April, 2007, by and between THE TONKAWA TRIBE OF 
INDIANS OF OKLAHOMA (the "Tribe"), a federally recognized lndian Tnie, its permitted 
successors and assigns, and G A U G W  GAMING-NATIVE LIGHTS, LLC, a Nevada limited 
liability company, and its permitted successors and assigns (the "Manager"). 

ARTICLE 1 
RECITALS 

1.1 The Tribe is a federally recognized Indian tribe, enjoying a government-to- 
government relationship with the United States. The Tnie possesses sovereign governmental 
powers over the land described in Exhibit "A" hereto (the "Property"), located within the 

, boundaries of the Wan Country in the state of Oklahoma (the "w), pursuant to the Tribe's 
recognized powers of self-government, Governing ~ocument, resolutions, and ordinances of the 
Tribe and f e d d  law. The obligations and rights under this Agreement shall be delegated by the 
Tribe, as defined below. I 

1.2 The Property is owned by the United States of America in trust for the Tribe. The 
Tnbe desires to use the Property to improve the economic conditions of its members, to enable it 
to serve the social, economic, educational and health needs of the Tribe,, to increase Tribal 
revenues, to enhance the Tribe's economic self-sufficiency and self-tion, and to provide 
positive, long-tenn social, environmental and economic benefits to tribal members by enhancing 
its cunent fay-style  tourism economy by extending its tourist season without dramatidy 
changing the nature of the local economy. 

13 The Tribe has developed and constructed the Enterprise (as &5Ped below), whicb 
is currently being operated by the Tribe. 

1.4 The Tribe is seeking technical experience and expertise for the continuing 
.  pera at ion of the Enterprise, and training for members of the Tribe in the continuing operation of 
the Enterprise. The Manager is willing and able to provide such experience, expertise and 
instruction 

15 The Tribe wants to grant the' Manager the exclusive right and obligation to 
develop, manage, operate and maintain the Enterprise and any expansion thereof on lands 
mmntly held by the United States of America in trust for the Tribe, and to train Tnid members 
and others in the operation and maintenance of the Enterprise during the terms of the 
Development and Construction Agreement and this Management Agreement. The Manager 
wishes to perform these functions exclusively for the Tribe as Zimited in Section 3.3 below. 

1.6 This Agreement is entered into pursuant to the Indian Gaming Regulatory Act of 
1988, PL 100-497,25 U.S.C. 4 2701 et seq, (herein the "IGRA"). 



ARTICLE 2 
DEFINITIONS 

As they are used in this Agreement, the terms listed below shall have the meauhg 
assigned to them in this Article: 

2.1 Bureau of Indian Affairs ("B.T.A.''). "B.I.A." is the Bureau of Indian Affairs 
under the Department of the Jntcrior of the United States of America 

2.2 Board of Advisors. "Board of Advisors" shall mean the Board of Advisors as 
established by the Tribe. 

I 
23 Capital Reserve Fund. "Capital Reserve Fundn shall mean that fund established 

by the Manager for the purpose of purchasing additions, replacements or improvements to the 
physical assets, including applicable systems software, of the Tribe. 

2.4 Class IT Gaming. 'Class II Gamingn shall man Class II Gaming as defined in 
I G R k  

2 5  Class III Gaming. "Class Ill Gaming" shall mean Class Ill Gaming as defined in 
IGRA and as provided for in the Compact. 

2.6 Commencement Date. "Commencement Date* s h d  mean the Grst date that (a) 
the Facility constructed under the Development and Construction Agreement is complete and 
open to the public; and (b) Class I1 Gaming andlor Class IU Gaming is conducted in the Facility 
pursuant to the tenns of this Agreement. 

2.7 Com~act. "Compactw shall mean the Tribal-State Compact executed on the 10' 
day of June, 1994, between the Tribe and the state of Oklahoma and published in the Federal 
Register on November 9,1994, pursuant to IGRA as same may, fbm time to time, be amended, 
or such other compact that may be substituted therefor. The terms of the Compact are , 
incorporated herein and made a part hereof by reference. 

2.8 Completion Date. "Completion Date" shall mean the date u p n  which Manager 
receives: 

pxment 
ng and fi 
-LA-&: - I f -  

'g re-1 
! of the F 

(i) an architecfs certificate h m  the hhitect identified in the Development 
and Constmetion Ag wibility for the design and supemision of 
construction, equippi racility certifyrng that the Facility has been 
Mly constructed subslrruuuy ru w;c;oruaw with the Plans and Specifications; 

(ii) certification h m  Manager (or fhe division, department or designee of 
Manager having responsibility to assure compliance with any operational standards) 
stating that the Facility, as completed, is in compliance with any such standards; 

(ili) a pemanent or temporary certificate of occupancy h the government 
authority or authorities pursuant to whose jurisdiction the Facility is constructed, 



permitting the use and operation of all portions of the Facility in accordance with this 
Agreement; and 

(iv) certificates of such professional designers, inspectors or consultants or 
opinions of counsel, as Manager may detmine to be appmpriate, verifying rnnstruction 
and hishing of the Facility in compliance with all Legal Requirements. 

2.9 Development and Construction Agreement. 'Development and Comhmtion 
Agmment" shalt mean that certain Development and Construction Agreement between the 
Tonkawa Tribe of lndians of Oklahoma and Gaughan Gaming-Native Lights, L K ,  of even date 
herewith by-and between Manager and the Tribe providing the terms under which Manager will 
develop the Facility, including without limitation the design, construction and furnishng and 
equipping the Facility. 

2.10 Distributable Net ~ w e n u e .  "Distributable Net Revenue" is the total of Net 
Revenues (gaming) added to Net Revenues (other), plus amortization and depreciation, less: 

(i) Management Fees earn&, 

(ii) The amount of the Gross Gaming Revenue (Win) if such amount has been 
b a m f d  to the Capital Reserve Fund; 

(iiii The amount necessary to maintain the h b h u m  Balance and any amount 
proposed by Manager during the annual budget process and approved by the Board of 
Advisors of the Tribe as an addition to the Minimum Balance Working Capital Fund of 
the Ente?prise; and 

(iv) Principal payments and interest payments due on debt. 

2.11 Effective Date. The "Effective Daten shall mean the date five (5) days following 
the date on which all of the following listed coditions are satisfied: 

(a) written approval of this Agreement is granted by the Chairman of the 
NIGC; 

(b) negotiation and execution of the Loan Agreement and Note; 

(c) written approval of a Tonkawa Tribe of Indians of Oklahoma Gaming 
Ordinance in form and substance satisfactory to Manager is granted by the B . U ,  U.S. 
Department of Interior or Chainmu of the NIGC; 

(d) written codinnation that the background checks of the Manager by the 
Tribal Gaming Commission have been satisfactorily completed; 

(e) Manager has received a carlified copy of the ratifying Resolution reciting 
that it is the law of the Tribe that the Management Agreement, Development and 
Construction A p m e n t ,  Loan Agreement ,and the documents executed by the Tribe in 



connection therewith, and the Line of Credit Loan Documents are the legal and binding 
obligarions of the Tribe, valid and enforceable in accordance with their terms; 

(f) Manager has received evidence satisfactory to it that the gaming devices 
allowed under the Compact and the laws of the State of Oklahoma will be 'sufficient to 
create a marketable and competitive casino product and provide a level of play so as to 
make the scope of the project contemplated by the parties economically feasible; 

(g) Receipt by Manager of the Tnibe's approval of the plans and . 
specifications of the Facility. The Tribe agrees to cooperate and to use its best efforts to 
satisfy all of the above conditions at the earliest possible date. 

2.12 Enter~rise. The "Enterprise" is the newly-developed and expanded 'W&ive 
Lights Casino" of the Tnie, which has been constructed in accordance with the plans and 
specifications prepared ia accordance with Article 2 of the Development and Consfmction 
Agreement. The Enterprise shall at all times be authorized by IGRA and/or the Compact and 
operated and managed by Manager in accordance with the terms and conditions of this 
Agreement to engage in: 

(a) . &g, defined as Class II a d o r  Class III Gaming mder IGRA, and 

(b) any other l a m  commercial activity allowed in the Facility, including 
but not limited to, retail outlet(s), hod and non-alcoholic beverage outlets, alcoholic 
beveragehar, the sale of tobacco, tobacco products, gih and sowenirs, all whether 
owned or not owned by the Tribe or any instrumentality of the Tribe. The Tribe shall 
have the sole proprietary interest in and responsibility for the conduct of dl Gaming 
condu~ted by the Enterprise, subject to the rights and responsibilities of the Manager 
under this Agreement. 

2.13Entemrfse Em~lovees. "Enterprise Employees" shall mean a generic reference 
to those employees who are assigned to work at the Facility. In the case of full-time employees, 
such assignment to the FaciIity must be primary. 

2.14 Enterprise Employee Policy. "Enterprise Employee Policy" shall have the 
meaning given to it in Section 4.6.9. 

I as Nati 
within w 
s Casino 
-L- l1  -. 

2.15 -11ltv. "Facility" shall mean the buildhgs, improvements, and fixtures, now or 
hereafter located th~ &ereon, hich the Enterprise will be housed, all as located on 
the Property know ve f i g b  at 12375 North Highway 77, Newkirk, Oklahoma 
Title to the Property iu~u u~r: Facility snau merge and continue to be held by the United States of 
America in trust for the Tribe. 

2.16 fiscal Year. "Fiscal Year" shall mean .each twelvemonth period, or portion 
thereof, ending on December 3 1 of each year. 

2.17 Furnishings - and Equipment. "Furnishings and Equipment" shall mean all 
furniture, furnishings and equipment required in the operation of the Enterprise in accordance 
with the plans and specifications of the Facility. 



2.18 ,Gaming. "Ga;mingn shall meail my atd dl activities defined as Class I7 or Class 
111 Gaming under IGRA. 

lendmen 
dahoma .- L..-... 7 

o enacte 
oved by 
,A:,," ,, 

2.19 Gaming Ordinance. The "Gaming Ordinance" is the ordinance and any 
an ts theret d by the Tribal Committee of the Tonkawa Tribe of Ladians of 
01 and appr the NIGC, which authorizes and regulates gaming on the lands of the 
TOUMW~ *be of LWUII~ ~f Oklahoma 

2.20 General Manager. "Genefal Manager" shall mean the person employed by 
Manager to direct the operation of the Facility. 

2.21 Gdvernjnp Document. "Governing Document" shalf mean the Constitution of 
the Tonkawa Tribe of Oklahoma enacted and ratified on April 21, 1938 or srs mended by the 
Tribe in the future. 

1 1  232 Gross Gaming Revenue Wh). The net win from gaming activities, which is 

1 .  tbe difference between gaming wins and losses before deducting costs and expenses. 
I 

he Enta 
sales ar ... . 

2.23 Gross Revenues. Gross Revenues &all mean all receipts of any nature derived 
directly or indiredl prise including, without limitation, Gross Gaming Revenue 
(Win), hod and k ~d other retail or other receipts from lessees, sublessees, 
licensees and concesstonaues (but not the gross receipts of such lessees, sublessees, licensees or 
concessionaires, provided that such lessees, sublessees, and licensees and concessionaires are not 
subsidiaries or m i a t e  of the Manager), interest on funds invested purswt to the Enterprise 
Investment Policy and revenue recorded fbr Pmmotianal Allowances. 

2.24 1-35 Ca9ina. "1-35 Casinow shall mean the proposed gaming facility located on 
land in trust for gaming owned by the Tribe and located at the Southwest Comer of U.S. 
Interstate 35 and U.S. Highway 60, Tonkawa, Oklahoma, conskhg of ten (1 0) acres more or 
less. 

2.25 IGRA. "IGRAn shall mean the Indian Gaming Regulatory Act of 1988, PL 100- 
497,25 U.S.C. $270 1 et seq, as same may, h m  time to time, be amended 

226 Wal  Requirements. "Legal Requirementsn shall mean singularly and 
colIectivtly d applicable laws including without limitation the Gaming Ordinance, the Code of 
the Tribe, IGRA, the Compact and applicable federal aad Oklahoma statutes. 

2.27 Lhe of Credit b a n  Documents. "Line of Credit Loan Docrrments" shall have 
the meaning set fbrth in Section 4.29 herein. 

2.28 Loan Agl.eement. "Loan Agreement" shall mean the loan agreement between the 
Tribe or a designated tribal entity and Gaughan Gaming-Native Lights, LLC (as assignee of 
Dream Catcher Gaming, Inc.), the proceeds of which are to be used exclusively for the 
development, design, construction, furnishing, equipping and providing start-up and working 
capital for the Enterprise. 



2.29 Management ~ o m d i t e e .  "Management Conrmiftee" shall mean the two-person 
committee consisting of the Manager's Representative and an individual designated by ihe Board 
of Advisors of the Tribe. The Committee shall be responsible for coordinating the policy 
established by the Board of Advisors and for carrying out such duties as are set forth and defined 
in this Agreement. The Committee sbaH remain active during the entire term of this Agreement. 

230 Manager. "Manager" shall mean Gaughan Gaming-Native Lights, LLC, a 
Nevada limited liability company, and any successors and assigns as permitted in. accordance 
with Section 7.20 of this Agreement. 

231 Manager's Marks. "Manager's Marks" shall mean any service marks, 
trademarks, copyrights, trade names, patents or other similar rights or registrations now or 
hereaffer held or applied for and obtained by the Manager in connection with this Agreement 

232 Manager's Representative. The "Managex's Representative" shall be designated 
by Manager by notice given to the Tribe in accordance with Article 7 of this Agremnent The 
Manager's Representative shall serve as a liaison between the Manager and the Tnie and serve 
on the Management C o d t t e e .  There shall be a Manager's Representative during the entre 
tenn of this Agreement 

233 )Wuimam Balance Workhe Capita1 Fund. "Minimum Balance Working 
Capital Fund" shall mean that amount recommended by the Manager, after a detailed review of 
the future year's operating budget and cash flow requirements, which shall serve as w o w  
capital for operations and be sufficient to retire all of the obligations of the Enterprise expected 
to matme within the year, and as approved by the Board of Advisors. The ~~ Balance 
Working Capital Fund shall include amounts in all bank accounts and the cost of marketable 
securities of the Enterprise (except for the bank accounts and marketable securities of the Capital 
Reserve Fund) plus the cash on hand in the casino cage and vaults. The original Minimum 
Balance Working Capital Fund shall be approximatel% 7 Any interim required 
increase to the Minimum Balance Working Capital Fund s dl, ifrecoGended by Manager and 
approved by the Board of Advisors, be fimded from the Enterprise. The Minimum Balance 
Working Capital Fund may be modified by the Board of Advisors upon the recommendation of 
the Manager as part of the mual budget process. Any excess working capital funds 
accumulated in the Minimum Balance Working Capital Fmd may, on the recommendation of the 
Manager and approval of the Board of Advisors, be tramfcrred to accounts of the Entaprise. 
Any required increase to the Minimum Balance Working Capital Fund must be approved by the 
B o d  of Advisors upon the recommedation of the Manager as part of the annual budget 
process and such approved increase shall be added to the IvGnimum Balance Working Capital 
Fund mually as provided in the calculation of Distributable Net Revenue. At the end of the 
term of this Agreement, the cash and investment assets of the Minimum Balance Working 
Capital Fund shall be applied to any remaining obligations under the Note, the Line of Credit 
Loan Documents (as defined in Section 4.29 of this Agreement) or this Agreement with any 
excess amount distributed at the direction of the Tribe. 

234 Minhnm- Prioritv Pavment. "Minimum Priority Payment" s h d  mean that 
payment due the Tribe on a monthly basis. If the Commencement Date is a date other than the 
first day of a calendar month, the h t  payment will be prorated from the Commencement Date 



to the end of the month. The Minimum Priority Pa ent is payable on the twenty-first (219) 8" day of each calendar month followine the later o 

- - .---- 
- - - - -  <.,..r * 7 - --d No Minimum Priority Payment shall be owed 

for any'%li =end= month(s) during which ass L1 andlor Class ILI gaming is suspended or 
terminated at the Facility pursuant to Section 4.4. The Manager shall pay a percentage of the 
Minimum Priority Payment for any partial calendar month during which Class II andlor Class IXI 
gaming is either suspended or terminated equal to the percentage of such calendar month during 
which Class I1 and/or Class III gaming is conducted. The obligation to pay the Minimum 
Priority Payment shall cease upon termination of this agreement for any reason. 

233 National Indian Gamiarr Commission ("NIGCf'). The 'NGC" is the 
commission established pmuant to 25 U.S.C. 5 2704. 

236 Net Revenues. Net Revenues for the purpose of this Agreemat shall mean the 
sum of Net Revenues (gaming) (Section 2.36.1) and Net Revenues (other) (Section 2.36.2). 
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236.1 Net Revenues Ceamha. Net Revenues (gaming) for the pmpses of this 
Agreement shall mean Gross Gaming Revenue (Win), as heretofore dedhed, of the Enterprise 
h n  Class I1 and/or Class 111 gaming less all gaming related Operating Expenses, excluding the 
Mamgment Fee an e related =tail value of any Promotional Allowances, and less the 
following receipts ac xeived by the Enterprise and included in Gross Revenues: (i) any 
gratuities or service UIZU~CS added to a customer's bill; (ii) any credits or refhnds made to 
customers, guests or patrons; (iii) any sums and credits received by the Enteqme fbr lost or 
damaged merchandise; (iv) any sales taxes, excise taxes, gross receipt taxes, admission taxes, 
entertainment taxes, tourist taxes or charges received from patrons and paused on to a 
governmental or quasi-gova entity, (v) any proceeds h m  the sale or other disposition 
of Furnishings and Equip1 tha capital assets; (vi) any fire and extended coverage 
insumnce proceeds other than tor business intemption; (vii) any condemnation awards other 
than for temporary condemnation; (viii) any proceeds of tinancing or refinan- and (ix) any 
interest on bank account(s). It is intended that this provision be consistent with 25 U.S.C. $ 
2703 (9). 
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2363 Net, Revenues (other). Net Revenues (other) for the purposes of this 
Agrment shall mean Gross Revenues, as heretofore defined, of the Enterprise born all other 
sources in support of Class 11 andlor Class III gaming, such as food and beverage, entertainment, 
and reiad, less all related Operating Expenses, excluding the Management Fee and less the 
related retail value of Promotional Allowances, if any, and less the following receipts actually 
received by the Enterprise and included in Gross Revenues: (i) any gratuities or senrice charges 
added to a customer's bill; (ii) any crdts or refunds made to customers, guests or pairons; (iii) 



any sums and credits received by the Enterprise for lost or damaged merchandise; (iv) any sales 
taxes, excise taxes, gross receipt taxes, admission taxes, entertainment taxes, tourist taxes or 
charges received h m  patrons and passed on to a govenrmentid or quasi-govenunental entity; 
(v) any proceeds from the sale or other disposition of Furnishings and Equipment or other 
capital assets; (vi) any fue and extended average i m c e  proceeds other than for business 
interruption; (vii) any condemnation awards other than for temporary condemnation; (viii) any 
proceeds of financing or refinancing; and (ix) any interest on bank account(s). It is intended that 
this provision be consistent with 25 U.S.C. 5 2703 (9). 

237 M. "Note" shall mean the promissory note executed by the Tribe in favor of 
Manager pnrmant to the Loan Agreement. 

238 Owrating Expenses. "Operating Expenses" s h d  mean expenses of the 
operation of the Enterprise, tncluding but not limited to the following: (1) the payment of 
salaries, wages, and benefit programs for Manager's employees working at the Facility, Off-Site 
Employees subject to the approval described in Section 4.6.4; and Employees working at the 
Facility, (2) materials and supplies for the Enterprise; (3) utilities; (4) repairs and maintenance of 
the Facility (excluding Capital Replacements); (5) interest on installment contract p u r c h 9 ~  
andlor on loans and debt of the Faciliw, (6) insurance and bonding; (7) advertising and 
marketing, including busing and transportation of patrons to the Facility; (8) professional fees; 
(9) security costs and the cost of any increased public safety services directly related to the 
Facility, (10) reasonable travel expenses for officers and employees of the Enterprise, Manager 
or its ffiliates to inspect and oversee the Enterprise, which expenses must not exceed r 
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J(11) furniture, &we~, and 
qu~pment lau~'payments, subject to &ctions as qkified m Section 4.2.4; (12) trash 
removal; (1 3) costs of goods sold; (14) any other amounts advanced by Manager and relating to 
the Facility, together with expenses specifically designated as Operating Expenses in this 
Agreement; (15) depreciation and amortization; (1 6) recruiting and training expenses; (17) fees 
due to the NIGC under IGRA or the State of Oklahoma pursuant to the Compact (except fees 
charged by the NIGC for background investigations of Manager and Manager's employees); and 
(18) any costs and expenses incurred in connection with enabling the Tribe to comply with 
NEPA. 

2.38.1 If at any time during the term of this Agreement tbe Trib is able to obtain 
the right to operate slot machines or to obtain the right to conduct Class II and/or Class UI table 
games, any expenses incurred with respect to the obtaining or establishment of such rights, 
including any expenses, payments, or fees made to the State of Oklahoma; shan be charged as an 
operating Expense. 

239 Pre-Omnine Ameement Pre-Opening Agreement shall mean the agreement 
between the National Indian Gaming Commission and tbe Tonkawa Tribe of lodians of 
Oklahoma entered into In the Matter of the Notice of Violation of Tonkawa Tribe of OkIahoma 
NOV 06-06 and.Temporary Closure Order for the Tonkawa Tribe of Oklahoma CO-06-01. 



2.40 Promotional AUo\vances. Promotional Allowances shail mean the retail value of 
complimentary food and beverage and merchandise provided to patrions as  promotional items. 

2A1 Property. "Property" shall mean the parcel of land descn'bed in Exhibit "AA" 
hereto held by the United States of America in trust for the Tribe. 

2.42 State. "State" shall mean the State of Oklahomt~ 

2.43 Tonkawa Casino. Tonkawa Casinow shall mean the gaming facility owned by 
the Tribe and located at 1 Buffalo Rush Road, Tonkawa, Oklahoma 75653. 

2.44 Tonkawa Tribal Constitution. Tonkawa Tnial Constitution" shall mean that 
artain Constitution and By-Laws of the Tonkawa Tribe of Indians of Oklahoma, ratilied on 
April 21,1928. 

2.45 Tribal Committee. "Tribal: Committee" shall mean The Tonkawa Tnibe of 
Indim of Oklahoma elected Tribal Committee established pursuant Section. 1. of Article V of 
the Tonkawa Tribal Constitutioa 

2.46 Tribal Gaming Commission. 'Tribal Gsming Commissionn shall mean the 
body created pursuant to the Gaming Ordinance to regulate Gaming in accordance with the 
Compacf IGRA and the Gaming Ordinance. 

2.47 Tribal Governmenhi Action. "Tnlal G o m e n t a l  Action" means any 
resolution, ordinance, statute, regulation, order or decision of the Tribe or any instrumentality or 
agency of the Tribe, regardlas of how constituted, that has the farce of law. 

2.48 Tribal R~resentativ?. "Tribal Representative" shall mean the person 
designated by the Board of Advisors to sit on the Management Committee. 

2A9 Tribe. Tribe" shall mean The Tonkawa Tribe of lndians of Oklahoma, a 
f a d d y  recognized Indian Tribe. 

ARTICLE 3 
COVENANTS 

In consideration of the mutual covaants contained in this Agreement, the p d e s  agree 
and covenant as follows: 

3.1 En~a~ement of Mahaeer. The Tribe hereby retains and engages the Manager as 
its exclusive independent contractor for the purposes of managing the Enterprise and mining 
Tribal members and others in the management of the Enterprise. Nothing contained herein 
grants or is intended to grant Manager a titled interest to the Facility or to the Enterprise. The 
Manager hereby accepts such retention and engagement. 

3.2 Tern. The term of this Agreement shall begia on the EE'ective Date and 
continue for a period offi - Jprs after the Commencement DW. 
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3 3  Enterprise. Neifher the 'Pnie nor any enterptise or instrumentality owned in 
whole or in part by the Tribe shall, during the term of this Agreement, develop, manage, own or, 
operate any Class I1 or Class III facility other than the Enterprise located at the Facility, the 
existing To1 ~d the 1-35 Casino. Without limitation, management of the Tonkawa 
Casino anc & e n d  in the immediately preceding sentence is wholly outside 
of and not C ~ V ~ T C X I  oy me smpe of this Agreement. 

3.4 Establishment and Operation of Management Committee. W i t h  thirty (30) 
days after the Effective Date, (a) the Manager shall designate the Manager's Representatives and 
notify the Tribe of their identity pursuant to Article 7 and (b) the Board of Advisors shall 
designate the Tribal Representatives and notify the Manager of their identity pursuant to Article 
7. The Management Committee shall have the obligations, rights and powers described in - 
Section 2.29. 

provided 
o act or 
*L- -- 

the fine 
matter fi 
-A --a A. 

irements, 
led unde 

: relates 
lat the B 
.----a- A 

3.5 Manager's Complfance With Law; Limtses. lie Manager covenants that it 
will at a l l  times comply with all Legal Requi , including the Tribe's Gaming Ordinance, 
IGRA, the Compact, and any licenses ism x any of the foregoing. The Manager, 
Manager's executive officers and all other persons required by applicable law shall be licensed to 
operate the Enterprise pursuant to the Gaming O r b c e ,  the Compact and IGRA. The Tribe 
shall not unreasonably withhold, withdraw, qualify or condition such licenses. I t  as, and when 
any fine is levied against the Tribe under the Comwt  based on the acts of or failure to act on the 
part of the Manager, then, 1 to the operation of the Casino and is not 
levied for an act or failure t oard of Advisors has in writing instructed 
the Manager to perfonn, then me cost anu expense of said fine shall be borne by the Manager 
from the Manage* own finances. Likewise, if, as, and when any h e  is levied against the 
Manager under the Compact based on the acts of or failure to act on the part of the Tribe, then, 
provided the fine relates to the operation of the Casino and is not levied fbr an act or failure to 
act or matter that the Board of Advisors has in writing instructed the Manager to perform, then 
the cost and expense of said fine shall be borne by the Tribe from the Tribe's own finances. Tbis 
Section shall not be interpreted as precluding Manager h m  challenging, in a form of 
competent jurisdiction, any law or regulation, which Manager believes in good faith, i s  
inconsistent with the IGRA, the Indian Civil Rights Act, 25 U.S.C. $1302, the Compact, andlor 
the terms of this Agreement, the Line of Credit Loan Documents, the Loan Agreement, and the 
Note. 

3.6 Tribal Amendments to -Giarninv Ordinance. The Tnk covenants that any 
amendments made to the Gaming Ordinance will be a legitimate effort to ensure that Gaming is 
conducted in a manner that adequately pmtects the environment, the public health aod safety, 
and the integrity of the Enterprise. The Tribe further covenants that any amendments to the 
Gaming Ordjnance will comply with the foregoing standard. The Tribe will not adopt any 
amendments to the Gaming Ordinance that would adversely impede the Enterprise's ability to 
succeed in the market or which would affect the Manager's rights under this Agreement the 
Development and Construction Agreement, the Line of Credit Loan Documents, the Loan 
Agreement, and the Note. 

3.7 &Ianngement Ftt. The Tribe agrees to pay the Manager a fee (the "Manaeement 
- .  .- w) hat is calculated asf 
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3.8 No Preexisting Contracts. The Tribe covenants that there are no valid pre- 
existing contractual impediments to the entry by the Tribe into this Agreement, the Development 
and Construction Agreement, the Line of Credit Loan Documents, or the Note and Loan 
Agreement. 

ARTICLE 4 
BUSINESS AND AF'FAIRS IN CONNECTION'WITH ENTERPRISE 

4.1 Manager's Anthoritv and Res~onsibilltv. All business and a- in 
~mection with the day-to-day operation, management and maintenance of the Enterprise and 
the Facility, including the establishment of operating days and hours, shall be the responsibility 
of the Manager. The Manager is hereby granted the necessary power and authority to act, 
kough the General Manager, in order to fulfill its responsibilities under this Agreement. 

4.2 Duties of the Mana~er. In managing operating, maintaining and repairing the 
Ihterprise and the Facility, the Manager's duties shall include, without limitation, the following 

(a) Provide funds needed f i r  any necessary construction, remodeling 
equipping of the Gaming Facility with gaming equipment and machinery, stafhn& staff 
training, marketing and promotion; 

(b) Provide operating capital to firnd an initial house bank suflicient to begin 
operation and safely cover aU initial wagers and payouts and shall be ~ m i b l e  to 
provide all working capital necessary for maintaining all operations under this contract; 

(c) Maintain and improve the. Facility to insure that it will provide a safe and 
clean envbmment for dl Gaming conducted on the premises; 

(4) Operate the Facility during aII hours of operation; 

(e) Set advertising budgets and place advertisements; , 

( f )  Promptly pay bills and expenses as they becme due; 

(g) Pmvide fire protection services; 

(h) Comply with all applicable pfovisiom of the h t t d  Revenue Code; 

(i) Provide, su-e and pay the cost of any increased public safely 
services; 

6)  If applicable, provide assistance to 'the Tribe in order to enable the Tribe 
to supply the National Indian Gaming Commission with information necessary fbr 
compliance with the Commission's National Environmental Policy Act ("NEPA") 
regulations; and 

(k) Submit background information required under 25 C.P.R. Section 537 to 
the National Indian Gaming Commission and infbnnation required by the Tribe's 



Gaming Ordinance, and pay all fees required by the National Indian Gaming 
Commission or the Tribal Cornmission in connection with review of the background 
information. 

4.2.1 Management. Consistent with .the Operating and Capital Budgets of the 
Enterprise, the Manager shall use reasonable measures for the orderly dmhistmtion, 
management, and operation of the Enterprise and the Facility, .inchiding without limitation 
cleaning, painting, decorating, plumbing, carpeting, grounds care and such other maintenance 
and repair work as is reasonably necessary. 

4.2,2 Compliance. The Maaager shall amply with al l  duly enacted statutes, 
regulations and ordinances of the Tribe. The Tribe shall: (a) enact no law substantially impairing 
the obligations of the Tribe rdated to Manager pursuant to this Agreement, the Development and 
Construction Agreement, the Loab Agreement or the Lie of Credit Loan Documents; and @) 
shall not act in any way whatsoever, directly or h M y ,  to cause this Agreement to be 
amended, modified, canceled, or terminated, except pursuant to its express terms or with the 
consent of the Manager. Thc Tnie shall take no action and adopt no statute or ordinance that 
violates the Indian Civil Rights Act (25 U.S.C. 56 1301-1303). Notwithstanding the forego% 
a breach of this Section 4.2.2 shall not be a basis to overturn, negate or in any manner mod@ 
any Tribal Governmental Action through arbitration or other proceedings, and any remedy for 
such breach shall be subject to the Specific Performance Restriction as set forth in Section 16.2 
ofthis Agreement. 

4.23 Requtred Filines. The Wager shall comply with aU applicable 
provitaions of the htemal Revenue Code including, but not limited to, the prompt filing of my 
cash transaction reports and W-2G reports that may be required by the Internal Revenue Service 
of the United States or under the Compact. 

43.4 Contracts in Tribe's Name and at h ' s  Leneth. Manager is 
authorized to make, enter into and perform in the m e  of the Tnie, such contracts deemed 
necessary by Manager to perfom its obligations under this Agreement, provided such contracts 
comply with the terms and conditions of this Agreement, and provided such contracts do not 
obligate the Tribe to pay sums not approved in the Operating and Capital Budgets of the 
Enterprise. Contracts for the operations of the Enterprise shall be entered into in the name of the 
Enterprise, and signed by the Manager. Any contract, excluding contracts for capital 
expenditures identified in the Operating and - Capital Budgets of the Enterprise -- requiring - - an 
expenditure in any year in excess off - -- - -- - ,., - I 
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pdhali& a ~ ~ & % = ~  ihe Board o f  ~ d v i k ;  such approval shall not 
ao&yment or othk contracts which may include aggregate payments in 
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nor the hi-e"sm-&fer into any transaction of any kind with any ffi 
Manager other than tramactions on &s at least as favorable to the Enterprise as would be the 
case in an arm's length transaction between unrelated parties of equal bargaining power, the 
terms of which are disclosed to the Board of Advisors in writing and approved thereby, such 
approval not to be unreasonably withheld, delayed or conditioned. Notwithstanding anything to 
the contrary contained herein, contracts for the supply of any goods or services paid for entirely 



by the Mmzrger may be provided by parties afiliated with the Manager or its officers or 
directors. Payments on such contracts shall constitute Operating Expenses only if such contracts 
are at actual cost and neither Manager nor its affiliates obtain any profit in excess of the actual 
cost. If any such contracts are in excess of actual cost to Manager or its &Iiates, such contracts 
shall not be an Operating Expense and shall be the sole responsibility of Manager. Further, in 
the event of the leasing of any gaming equipment to the Tribe for use at the Enterprise, neither 
Manager nor any of its affiliates shall obtain any direct or indirect financial benefit from such 
leasing activity. Notwithstanding anything to the contrary, Manager shall deliver copies of all 
contracts executed by it on behalf of the Ehterprjse to the Management Committee on a monthly 
basis. Nothing contained in his Section 4.2.4 shall be deemed to be or constitute a waiver of the 
Tnie's sovereign immunity. 

4.3 Securitv and Publlc Safetv. The Manager shall provide fir appropriate security 
tbr the operation of the Enterprise. All aspects of the Facility security shall be the responsibility 
of the Manager. Any security officer shall be bonded and insured in an amount c o r n m e e  
with his or her enforcement duties and obligations. 

4.3.1 Seeurity/Police SerVlees. Seauritylplice sentices sWl be divided into 
the o p d o n  of the Tribal Police, s&ty personnel and surveillance personnel. 

(a) The Tribal Police, a branch of the Tribal Government, shall be 
responsible for all arrest situations in conjunction with other law eaforcemeat officers 
where appropriate; ' 

(b) The Manager shall be solely respomible for the hirin& training, and 
supervision of the security personnel. Security personnel shall be responsible for the 
s d t y  of the money and tokens and perform such other duties as the Manager shall 
require, including, but not limited to, responsibility for canying out the emergency plan. 
The parties acknowledge, however, that, should the Tribe so choose, at any time, the 
Tribe may add a Tribal security person to the security teams in the Casino. The cost of 
such a security person shall be solely borne by the Trik, 

(c) The Tribal Gaming Commission shall have unfettered access to all 
aspects of the Enterprise, including access to the surveillance m m  at any time; and 

(d). Any increased direct cost of public safety or fire prokction s h d  be aa 
Operating cost of the Enterprise. 

4.4 Damage. Condemnation or Xm~ossibilitv of the Fa&&. If the Facility is 
damaged, destroyed or condemned so that continued development, constnxction or operstio'n of 
Gaming cannot be or can no longer be continued at the Facility, the Facility shall at the Tnibe's 
option be reconstructed if the insurance or condewation proceeds, together with my other funds 
available to the Tribe, are sufficient to restore or replace the Facility to a condition at least 
comparable to that befi>re the casualty occurred or such other condition as Manager and the Tnie 
may agree. If the insurance proceeds, together with other h d s  available to the Tribe, are not 
sufficient to so restore or replace the Facility or are not used to repair the Facility, the Tribe shall, 
with the assistance of Manager, adjust and settle any and all claims for such insurance proceeds 



or condernnatio~ awards, and such pl.oceeds or awards and any undistniuted Distributable Net 
Revenue pursuant to this Agreement shall be applied to the amounts due under any 
indebtedness pertinent to the Facility payable by the Tribe (whether to Manager or third parties); 
second to pay any third party liabilities of the Entaprise; third to any amounts owed to Manager 
(other than any loans); and fourth to the Tribe; but subject, in each case, to any applicable 
subordination agreements. 

4.5 Conduct of Gaming. All Gaming coveted by the Agreement shall be conducted 
in accmdance with all Legal Requirements as required by 25 CFR 553 l.l(a). 

4.6 Em~lovees. 

4.6.1 ,Manager's Responsibilitv. Subjeif to the terms of this Agreement, and 
subject to the Tribal Gaming Commission's ability to determine and verify that each employee 
has all necessary qualifications to obtain and maintain the required gaming license, Manager 
shall have the exclusive responsibility and authority to & the selection, hiring, dg, 
control and discharge of all employees performing regular services for the Enterprise in 
~connectioa with the maintenance, operation, and management of the Enterprise and the Facility 
and any activity upon the Property. 

i I 

4.63 Mana~er's Em~lovees. Subject to the Budget, it is anticipated that 
. . .  

Manager will initially employ person ing, but not limited to those holding the following 
job titles at the Facility: General Mar irector of Finance, Director of Marketing, Director 
of Services, Director of Human Resources, Director of Facilities, and Games ~u~ewisor. 
Nothing mntained herein is intended to limit Managet's right to expand, consolidate, or elinhate 
any of these positions. Manager may also employ persons in other job categories it determines 
are necessary to properly staff the Enterprise. Pursuant to Section 4.6.5, the Manager shall give 
preference in recruiting, training and employment to qualified members of the Tribe. 

4.63 Enterprise ' Emalovees. Subject to the Budget, Manager shall hire 
dc i ent  employees to effectively staff the Enterprise. A11 such employees shall be employees 
of the Tribe, but under Manager's supervision. Pursuant to Section 4.6.5, the Manager shall give 
peference in recruiting, training and employment to qualified members of the Tribe, The 
Manager shall not hire any employees that are excluded by the PreOpening Agreement with the 
'MGC or by an exclusion order of the Tribal Gaming Commission. 

4.6.4 Off-Site Em~lovees. Manager shall also have the right to use employees 
of Manager or Manager's affiliates not located at the Facility to provide services to the Facility 
("Off-Site Em~lovees"). All matters related to the use of such employees shall be subject to the 
budget approved by the Board of Advisors, and be based on a cost recovery basis only as start- 
up expenses or operating expenses as appropriate. In addition, all Off-Site Employees shall at 
all times comply with all licensing requirements of thc,Tribal Gaming Commission and shall 
result in no additional (direct or indirect) compensation or profit to Manager. Payments to Off- 
Site Employees shall constitute Operating Expenses only if such payments are at Managefs 
actual cost and neither Manager nor its affiliates obtain any profit in excess of the actual cost. If 
any such payments are in excess of actual cost to Manager or its affiliates, then such payments 
sball not constitute an Operating Expense and shall be the sole responsibility of Manager. 



k, in the 
-La--- rL  

4.6.5 Indian and Other Preference, W a ~ e s ,  Trafdn~ and Emplovment Lo 
order to maximize benefits of the Enterprise to the Tribe, the Manager shall, during the term of 
this Agreement, give  reference in recruiting, training and employment to qualified members of 
the Tribe and their s md adult children in all job categories of the Enterprise, including 
management positio~ following order of prefkrence to the extent consistent with law: (a) 
enrolled Tribal memoers; to) spouse, parent or children of Tribal members; (c) other Native 
Americans; (d) others from the Tonkawa cornmuni@, (e) others from the region; and (f) otbers 
h m  the state of Oklahoma The Manager shall, in consultation with the Tribe, develop a plan 
for training qualified members of the Tribe in upper management roles during the term of this 
Agreement. The plan shall b ted for approval by the b a d  of Advisors no later than the 
end of the first year of oper shall commence within the first thirteen (13) months of 
operation- The mining pm&rnrl alldl include training for all management positions, including 
those initially filled with M q d ~ E m p l o y e e s ,  to enable tribal members to fill all management 
positions by the end of th< year term of this Agreement. The cost of the training plan 
shall be an Operating Expense. &?order to r c M i t  Triid members, spouses arid adult children, 
the Manager shall take the following actions: provide job fairs for members of the Tribe and 
clearly specify in all job advertisements the preference f ir  Tribal members. 

4.6.6 ' Removal of Ern~kWes. The General Manager will act in accordmce 
with the Enterprise Employee Policies with respect to the discharge, demotion or discipline of 
any Enterprise employee. 

4.6.7 petermination of Qualifications and Compensation. Subject to the 
Tribal Gaming Commission's ability to determine and verify that each employee has all 
necessary qualifications to obtain and maintain the requmd gamidg license, Manager shall have 
the sole responsibility for determiniog whether a prcrspective employee is qualified and the 
appropriate level of compensation to be paid thereto. I 
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4.6.8 Employee-Backerround Check A background investigation shall be 
condacted by the Tribal Gaming Commission in compliance with all Legal Requirements, to the 
extent applicable, on each applicant ployment as soon as reasonably practicable. No 
individual whose prior activities, a% mrd, if any, or reputation, habits and associations 
pose a threat to the public interest, the errecuve regulation of Gaming, or to the gaming liceases 
of the Manager or any of )r affiliates, or create or enhance the dangers of 
m i t a b l e ,  unfair or illegal F ~ o d s  and activities in the conduct of Gaming, shall 
be employed by the Manager or me ~ n b e .  11e background investigation procedures employed 
by the Tribe shall satisfy all regulatory requirements independently applicable to the Tribe 'and to 
the Manager. 

4.6.9 Enterprise Emplovee Policy. The Manager shall prepare a draft of 
personnel policies and procedures (the "Enterprise Em~loyee Policy"), including a job 
classification system with salary levels and scales, which policies acid procedures shall be 
aPF y the Bo dvisors. The Enterprise Employee Policy shall include a grievance 
Prc n order tc th fair and uniform standards fbr the employees of the T n i  engaged 
in the Enterprise, which will include procedures for the resolution of disputes between Manager 
and Enterprise Employees as set forth in Exhibit "B" attached hereto. Employment policies shall 
ensure the utilization of the Tribe as a primary point of dissemination of information related to 



employmeat and career opportunities. The TriiaI Education and Training Office shall serve as 
an initial contact and referral source for tribal members and other Indians, and review training 
and career paths. Any revisions to the Enterprise Employee Policy shall not be effective unless 
they are approved in the same manner as was the original Enterprise Employee Policy. All such 
actions shall comply with applicable Tribd law. 

4.7 Marketing and Advertising. The Manager shall have responsibility to advertise 
and v o t e  the Enterprise, the budget for which marketing and advertising activities shall be 
included in the annual operating budget approved by the Management Committee as desaibed in 
Section 4 1  0. Manager, in marketing and advertising the Facility, shall, pursuant to Section 
4.6.4, have the right to use marketing and advertising services of Off-Site Employees. The cost 
of such marketing and advertising activities shall result in no additional (direct or indirect) 
compensation or profit to Manager, and s h d  constitute an Operatiag Expense. 

ct a bad 
1ds of tb 

not limil 
serve Fi 
A- AL- nA 

4.8 Enterprise Bank Accounts. The Management Committee shall, with approval of 
the hard  of Advisors, sele ks located in the State of Oklahoma for the deposit 
and maintenance of the fur nise and shall establish such bank accounts as the 
Manager deems appropriate and necessary m the course of business &d as consistent with this 
Agreement, including, but ted to accounts t e the Minimum Balance Workmg 
Capital and the Capital Rt md. No bank a ~f the Enterprise shall be opened 
without prior written notice w me lvlanagement Comuirr~;~; imd a resolution signed by the Board 
of Advisors of the Tribe. 
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4.10 Operatine Budgets. Manager shall, prior to the scheduled Commencemeat Date, 
submit tu the Board of Advisors for its approval, a proposed operating budget and business plan 
for the remainder of the current year ("Operating Budget and Business Plan"). Thereafter, 
Manager shall, not less than sixty (60) days prior to the commencement of each 111 or partial 
year, submit to the Board of Advisors. for its approval, a proposed Operating Budget and 
Business Plan for t year, as the case may be. The Board of Advisors' 
approval of the 01 lines Plan shall not be mreasonably withheld or 
delayed. Manager sniul mrxl wllu wc: n o d  of Advisors to discuss the proposed Operating 
Budget and Business Plan, and the Board of Advisorst approval shall be deemed given unless a 
specific written objection thereto is delivered by it to Manager within thuty (30) days after 
Manager and the Board of Advisors have met to discuss the proposed Operating Budget and 
Business Plan. If the Board es to meet with Managex to discus 
a proposed Operating Budf deemed to have given its consent 
unless a specific written objection is delivered by-tt to Manem within fiAeen (15) days after the 
date the proposed Operatin1 siness PI lbmitted to the Board of Advisors. 
The Board of Advisors sh $eratin$ 1 on a lineby-line basis. To be. 
effective, anv notice that CUWZUUIUVGJ p ~ i ) t ) ~ ~ e d  C ~ G L ~ I L U I ~  Budget and Business Plan must 
contain sp jedions idual Bu e items. If the initial proposed Operating 
Budget col ;puted b~ n(s), the f Advisors and Manager agree to axperate 
with each orner m good f a h  m resolve the aisputed or objectionable proposed item(s). If the ' 
B o d  of Advisors and Manager are unable to resolve the disputed or objectionable item@) prior 
to the commencement of the applicable year, the undisputed portions of the proposed Operating 
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I 
Budget shall be deemed to be adopted and approved aad the coxresponding line item@) ;contained 
in the Operating Budget for the precding year shail be adjusted as set forth herein and shall be 
substituted in lieu of the disputed item(s) in the proposed Operating Budget. Those line items 

? which are in dispute shall be d e t d e d  as follows: 

(a) For disputed items other than those involving payments to Manager or 
any of its affiliates, such items shall be determined by increasing the preceding year's 
actual expense for the conespondiug line items by an amount determined by Manager 
which does not exceed the Consumer Price Index for All Urban Consumers published 
by the Bmau  of Labor Statistics of the United States Department of Labor, U.S. City 
Average, a l l  items (1982-1 984 = 100) for the year prior to the yew with respect to which 
the adjustment to the line item@) is being calculated or any successor or replacement 
index thereto. The resulting Operating Budget obtained in accordance with the 
preceding sentence shall be deemed to be the Operating Budget in effect until such time 
as the Board of Advisors and Manager have resolved the disputed items. 

i (b) For those disputed items involving payments to Mmger or any of its 
afiates, the prior year's budget for the disputed item shall remain in effed until such 
time as the Board of Advisors ahd the Manager have resolved the disputed items. 
Manager may, after approval by the Board of ~dvi&, revise the Operating Budget 
from time to time, as necessary, to reflect any unpredicted significant changes, variables 
or events or to include significant, additional, unanticipated item of expense. Manager 
may, after notice to the Board of Advisors, reallocate part or d of the amount budgeted 
with respect to any line item to another line item and to make such other modifications 
to the Operating Budget as deems necessary. In addition, in the event adual 
Gross Revenues for any inte unting period are greater tban those provided for in 
the Operating Budge!, the amounts approved in the Operating Budget for guest services, 
fwd and beverage, telephone, utilities, marketing and the repair and maintenance of the 
Facility for any month shall be automatically deemed to be increased to an amouut that 
bears the same relationship (ratio) to the amounts budgeted fbr such items as actud 
Gross Revenue for such month bears to the projected Gross Revenue for such month. 
The Tribe acknowledges that the Operating Budget is intended only to be a reasonable 
estimate of the Enterprise revenue and exnenses for the ensuing year. Manager shall not 
be 'deemed to have made ~ananty  or representation whatsoevex in 
connection with the Opera ithout limitation, aay payments made to 
Manager pursuant to my afil~~arc; or omer reiated contracts shalt at all times be subject 
to the cap on payment to the Manager as set forth in Section 4.27.1 of this Agreement 
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4.153 Adiustment to Operating Budget and Business Plan. If Manager 
enmmtm cimunsl lire unbudgeted and unexpected expenditures not foreseen 
at the time of prepa ~ating Budget and Business Plan md which Manager deems 
reasonably necessaty, la aumuon ro and without limiting the instances described in Sections 
4.10. 4.11, and 4.12 and tl lies in Section 4.10, Manager may, without the Board of 
Advisors' 2pmval, make r enditures for so long as the same will not, in any quarter, 
exceedi of the amount budgetad for any deparbnmt. Such limitation shall not apply to the 
reallocatiokof budgeted dollars within any department. Manager shall have the right, from time 
to time during such year, to submit a revision to the Operating Budget and Business Plan to the 



Board of Advisors for approval, which approval shall not be unreasonably withheld or delayed. 
The Board of Advisors will review all proposed revisions to an Operatulg Budget and Business 
Plan on a line by line basis in the same manner as the Operating Budget and Business Plan. If 
the Board of Advisors shall disapprove or raise any objections to any items contained ia 
revisions to an Operating Budget and Business Plan, Manager shall continue to use dl 
reasonable efforts to comply with the Operating Budget and Business Plan until a proposed 

, revision has been approved or this Agreement is terminated. 

.4.11 Capital Budgets. Manager shall, not lea  than sixty (60) days prior to the 
commencement of each year, submit to the Board of Advisots a recommended "Capital Budgetn 
for the ensuing fdl or partial year, as the case may be, for fimisbings, equipmenf and ordtnary 
capital replacement items ("Capital Replacements") as shall be required to operate the Bnterprise 
in accordance with sound business practices. The Board of Advisors and Manager shall meet to 
discuss the proposed Capital Budget and the Board of Advisors shall be required to make 
specific written objections to a proposed Capital Budget in the same manner and within the same 
time periods specified in Section 4.1 0 with respect to an Operating Budget Proposed revisions 
of the Capital Budget shall be considered in the same manner and within the same time M e s  
specified in Section 4.10. The Board of Advisors shaU not unreasonably withhold or delay its 
consent. Unless the B o d  of Advisors and Manager otherwise agree, Manager shall be 
responsible for the design and installation of Capital Replacanents, subject to the Board of 
Advisors approval and right to inspect. 

4.12 Capital Replacements and Maintenance. The Tribe, through the Board of 
Advisot9, shall effect and expend such mounts for any Capital Replacements as shall be 
reqwed, in the c o m e  of the operation of the ~nterp&e, main& at a mihum, the 
Enterprise in compliance with any ,Legal Requirements and to comply with Manager's 
recommended programs for renovation, modernization and improvement intended to keep the 
Enterprise competitive in its market or to correct any condition of an ernkgency nature, 
including without limitation, maintenance, replacements or repairs which are required to be 
effected by the Tribe through the Board of Advisors, which in Manager's sole discretion requires 
immediate action to preserve and the Facility, assure its continued operation, andlor 
protect the comfort, health, safety and/or welfare of the Facility's guests or employees. Manager 
is authorized to take all steps and to make all expenditures h m  the Enterprise's bank account, or 
Capital Reserve Fund, described at Section 4.13, (in the case of expenditures for Capital 
Replacements) as it deems necessary to repair and correct any such condition, regardless whether 
such provisions have been made in the Operating Budget for any such expenditures, and the cost 
thereof may be advanced by Manager and reimbursed h r n  fbture revenues. Design and 
installation of Capital Replacements shall be affected in a time period and subject to such 
conditions as the Management Committee may establish to minimize int&enoe with or 
disruption of ongoing operations. 

4.13 Creation, Use and Dispositton of Capital Reserve Fund Manager shall 
establish a reserve fund for the purpose of purchasing additions, replacements or improvements 
to the physical assets (including applicable systems software) of the Facility by transfening a 
percentage, as set forth below, of the monthly Net Revenues to an Enterprise Bank Accomt 
established for this purpose. All mounts in the Capital Reserve Fuad shall be invested in 
interest bearing investments to the extent that availability of funds, when required, is not thereby 



impaired. Interest earned on amounts deposited in the Capital Resenre Fund shall be added to 
the balance available for the purpose of the Capital Reserve Fund. Manager shall invest these 
funds in accordance with an investment policy adopted by the Board of Advisors. Manager shall 
draw on the Capital Reserve Fund to purchase those items included in the "Capital Budget" 
approved by the Board of Advisors or such emergency additions or replacements as shall be 
required to keep the Enterprise in compliance with legal requirements or such additions or 
replacements necessary to protect the comfort, health, safety or welfare of the Facility's guests or 
employees or the operating standards - of the Enterprise. Deposits into the Capital Reserve Fund 
shall be[ each month. Such transfm shall be made fiom Distnlbutable Net 
Revenues, shall not be deem"ed an Operating Expense and shall be made each month by the 
twenty-first day to disbme the pnvious month's addition to the Capital Resave Fund. At the 
end of an fiscal year, if the actual amount remaining in the Capital Reserve Fund exceeds L F  y such excess shall be distnibuted at the direction of the Tribe. At the end of the 

% 
term of s Agreement, the cash and investment assets of the Capital Reserve Account and the 
Capital R e m e  Fund shall be applied to any remaining obligations under the Note, the Line of 
Credit Loan Docnments or this Agreement with any excess amount distniuted at the direction of 
the Tribe. 

4.13.1 Su~plv Items. Anything with GAAP useful life of one (I) year.or less is 
deemed a supply item and not a capital item. 

'4;133 Emendires. Any expenditures for capital replacements, which bsve 
ban approved in the budget process, may be paid from the Reserve Fund without m e r  
approval h m  the Tribe. 

4.14 LMpatian. If any claim or legal action is brought a g a b t  the Tnie, the Mmger, 
the Management Committee, the Board of Advisors or any employee of the Manager or of the 
Enterprise at the Facility or Board of Directors of the Tribe by any person arising out of the 
operation of the Enterprise or against the Manager, its parent, subsidiary or affiliates arising out 
of Manager's participation in the Tribe's manager selection process or the execution of this 
Agreement or any other related agreement between Tribe and Manager, the Tribe, the Board of 
Advisors, or the Manager, as appropriate, shall defend such action. All liabdities, costs and 
expenses, including reasonable attorneys' fees and disbursements i n d  in defending andfor 
s e w  any claim or action which are not covered by i.nsmance and which, as to Manager, relate 
to acts or omissions of Manager within the scope of its authority under this Agreement, shall be 
an Operating Expense, or, if incurred prior to the Commencement Date, shall be a Start-up 
Expense. The only exception to the fbregoing shall be that each party ' d l  be responsible h r  its 
own acts if same are proven to be willful or wanton. Further, notwithstanding anyhug to the 
contrary contained herein, to the extent that the attorneys' fees incurred by Manager are in 
connection with acts or omissiom of Manager where Manager is adjudicated to be at fault, them 

' 

such attorneys' fees shall not constitute an Operating Expense. 

4.15 No Mana~er Waves or Salaries. Except as otherwise provided, with resped to 
Manager's employees described in Section 4.6.2 and Off-Site Employees described in Section 
4.6.4, neither the Manager nor any of its officers, directors or shareholders shall be compensated 
by wages from or contract payments by the Enterprise for their efforts or for any work which 
they perform under this Agreement, other than loan repayments, and the Management Fee paid 





Policy and the fees payable to Manager pursuant to this A p m e n t  and any other payments 
provided for in Section 6.4. 

4 3 1  Insurance. The Manager, on behalf of the Tribe, shall obtain and maintain, or 
cause its agents to maintain, with responsible insurance carriers licensed to do business in the 
State of Oklahoma, insurance in compliance with 'ttie Compact and satisfkctory lo Manager and 
the Management Committee covering the Facility and the operations of the Enterprise, naming 
the Tribe, the Manager, its parent and other amatas as inswed parties. 

432 Accountine and Books on Accoua t 

ler recon 
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4.22.1 Statements. The Manager shall prepare d provide to the Tribal 
Committee, monthly financial statements of the Enterprise, which shall include, without 
limitation, a current balance ~tement, statement of cash flows, operating reports, 
and the balance held in the b : Working Capital b d  and in the Capital Resenre 
Fund. In addition, uwn the reauest of the -r'nbal Committee, Manager shall additionally provide 
copies of the foregc repared on a quarterly and/or on an annual basis, and after 
the full year of oper xprise, will include comparative statements of d l  revenues, 
and all other amounts wllected and received, and all deductions and disbursements made 
therefrom in connection with the Enterprise. The monthly and quarterly statements and reports 
provided by Manager pnrsuant to this Section 4.22.1 shalt be delivered by the twenty-first (2 19 
day of the month following the completion of the applicable month or quarter, with the muat 
opmting report delivered within sixty (60) days of the year end. The mmual certified audit of 
the Enterprise shall be conducted by the Tribe's audit firm. The Tn'be, the B.I.A. and the NlGC 
shall atso have the right to perform special audits of the Enterprise on any aspect of the 
Enterprise at my time without restriction. The costs incurred for such audits shall constitute an 
Operating Expense. Such audits shall be provided by the Tribal Committee to all applicable 
federal and state agencies, as required by law, and may be used by the Manager for reporting 
purposes under federal and state securities Iaws, if required. The auditors shall have aecess to aU 
books and m r d s ,  all cash management procedure manuals, all internal control maauals, and all 
otl ds, dom lpers and of the Enterprise or employed by the Enterprise as 
the s shall dc s a r y .  E audit performed by the auditors, the auditors shall 
provide Manager with a draft management letter, and shall pennit Manager a reasonable time 
within which to rc lanagement letter with changes to the operations of the 
Enterprise, which a ns expressed in the draft management letter. The Manager 
warrants that it s h a ~  r cram In mt; drictest confidence the information provided by the Triial 
Committee, and shall include in any reports concerning Manageis financial affairs only such 
portions of information supplied by the Tribal Committee as is required by statute to be 
provided. The Tribal Committee shall provide copies of the auditor's mud audit to the NIGC 
and to such other governmental agencies as may be required by law. 
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432.2 Books of Account. The Manager shall maintain full and accurate books 
of account at an off r or at such other location as may be approved by the Tribe. 
The Tribe shall ha\ ess to the daily operations of the Enterprise and shall have 
the unlimited right to mspect, examne, and copy all such books and supporting basiness records. 

I 
Such rights may be exercised through an agent, employee, attorney, or independent accountant 
acting on behalf of tbe Tribe. 
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4.223 Accountina, Standards. Manager shall maintain the books and records 
reflecting the operations of the Ente accordance with the accounting practices selected 
by the Tribe in conformity with Gel ,ccepted Accounting Principles consistently applied 
and shall a d o ~ t  and follow a fiscal year as identified and selected by the Tribe. The Facility level 
ge ~rds reflecting detailed day-to-day transactions of the Facility's 
OP y Manager and shall bc immcdiateIy accessible and available for 
inspection by the Tribe. The accounting systems and procedures shall, at a minimum (i) comply 
with the Compact between the State of Oklahoma and the Tribe; (ii) include an adequate system 
of internal accounting controls; (iii) permit the preparation of financial statements in accordance 
with generally accepted accounting principles; (iv) be susceptible to audit; (v) pennit the 
calculation and payment of the Management Fee as described in this Agreement and the 
calculation by the Tribe and the NIGC of anwal fees payable under 25 C.F.R. Section 514.1 ; and 
(vi) provide h r  the allocation of operating expenses or overhead experms among the Tribe, the 
Tribal gaming operation, the contractor, and any other uses of shared facilities and services. 

4.2'2.4 Aeeonntinp: Servicwr. Subject to the Tn ik  ability to approve the 
location of books and m r d s  as set forth in Section 4.22.2 above, all accounting seirvices fbr the 
Facility shall be performed by Enterprise Employees, Off-Site Bmployees or third party 
contractors to be determined by the Manager. The cost of such services shall constitute an 
Operating Expense. 

4.23 Retail S b o ~ s  and Concessions. With resped to the management of the shops 
and concessions located within the Facility, the B u d  of Advisors shall approve in advance in 
writing the specific type or types of shops or concessions proposed by the Manager to be 
authorized for inclusion in the Enterprise. 

4.24 Enterprise Operatiup Standards. Manager shall operate the Entaprise in a 
proper, efficient and competitive manner in accordance with operating standards established by 
the Management Committee and ratified by the Board of Advisors, which standards shall be 
consistent with the operating standards of the industry generally. 

435 Manager's Use of the Facilitv. Mmager may use the Facility as a mdel  gaming 
e n w e  for the purpose of tours by, or display to, Indian tribes or other parties which may be 
interested in developing gaming operations to be managed by Manager, provided that such tom 
will not unreasonably interfere with the operation of the Enterprise, and that the cost thereof will 
not constitute an Operating Expense of the Enterprise. 

4.27 Optionel Marke- Services. The Triie achowledges tbat Manager or 
Manager's affiliates may provide services in addition to those which are encompassed by this 
Agreement. The Tribe agrees to consider in good faith any biddproposals pmmted to it by 
Manager or any of its. affiliates for such additional services relative to the Casiao; it being 
understood, however, that this Section shall in no event be construed to require the Tribe to, 
accept any such bid/proposal. 



4.27.1 Cap on Pavments to Maaa~cr. Except as ~therwise set forth in this 
Agreement, chargw to and amounts payable b the Tribe under this Agreement, when combined 
with the Managemkt Fee, shall not exceed< 
except for payment of the Management Fee and interest payable by the Tnie 
respect to the Loan Agreement, the Working Capital Loan Documents, and any other loans h m  
Manager to the Tribe, all payments to Manager shall reflect Manager's actual cost of such 
payment items, and in no event shall Manager charge or receive, either directly or indirectly, any 
profit in excess of Manager's actual cost. 

4.28 Limits of Charges to Enterprise for Re~ulatorv Costs,. Without intending to 
limit the Tribe's ability to budget any amount it determines necessary for the regulation of 
gaming at the Enterprise, the Tribe and Manager agree that the maximum payable by the 
Enterprise for tribal regulatory cost shall be an amount not to exceed an amount to be agreed to 
by the parties. 

4;s Agreed Ceiling for Repawent of Develo~ment and Cqnstruction Costs. As 
set forth in the Loan Agreement and in the loan documents evidencing the short-term revolving 
line of credit fiom Manager to the Tribe dated as of June 20, 2006 (as thexeailer ameoded and 
modified from time to time, collectively, the "Line of Credit-Loan Documents"), Manager . has . 
a p e d  to loan or cause to be loaned up t o L  

- .  to facilitate oonstrudtion and capital ii&vemmts at the 
Facility, as well as any costs 3 capital replacements advanced by ~anaser pursuant to this 
Agreement. In the future, the Tribe envisions fisrther expansion of the Casino and the Facilities, 
which expaasion may require that the Tribe obtain additional loans and Gnancing from Manager 
or h m  third party financia, and which additional loans may be - up toE 

J Other thaa these loans, thek 
are no other loans pertinent to development and mstruction costs which the Tribe would be 

- - 
responsible ~.--  - for r&sying - (including r - - - -- -- - - --..--./. . ~ -  ----. 

---- - - - -  
I. Based on the'Ti&going, the This tod repaymenti 

obligation for development and -. c o d t i o n  -. costs pertinent to thc - Facility - shall not exceedc 
7 

ARTICLE 5 
LIENS 

The Tribe specifically warrants and wments to the Managex that dwing the term of this 
Agreement the Tribe shall not act in any way whatsoever, either directly or i n d h d y ,  to cause 
any party to become an encumbrancer or lien holder of the Property or the Facility, or to allow 
any party to obtain any interest in this Agreement without the prior written consent of the 
Manager, and, where applicable, consent fiom the United States, except as provided in the last 
sentence of this paragraph. The Manager specifically warrants and repmats to the T n i  that 
during the term of this Agreement the Manager shall not act in any way, directly or indirectly, to 
cause any party to become an encumbrancer or lien holder of the Property or the Facility. The 
Tnie and the Manager shall keep the Facility and Property fjree and clear of alI mechanics' and 
other liens resulting from the construction of the Facility and all other liens whicb may attach to 
the Facility or the Property, which shall at all times remain the property of the United States in 



trust for the Tribe. Lf any such lien is claimed or filed, it s b d  be the duty of the Tribe and the 
Manager to discharge the lien within 30 days after havjng been given written notice of such 
claim, either by payment to the claimant, by the posting of a bond and the payment into the court 
of the amount necessary to relieve and discharge the Property fiom such claim, or in any other 
manner which will result in the discharge of such claim. Nothing herein shall prevent the Tribe 
h m  utilizing the proceeds of the Enterprise to secure bomwing for governmental and economic 
development purposes as long as same is subordinated to the Loan, Note, the Line of Credit Loan 
Documents, the Capital Replacement Reserve, Operating Expenses, and the Management Fee. 
Notwithstanding the foregoing, purchase money security interests in personal property may be 
granted with the prior written consent of the Board of Advisors and, when necessary, the B.I.A., 
United States Department of Interior and/or the NIGC as appropriate. 

ARTICLE 6 
MANAGEMENT FEE, REIMBURSEMENT AND DISBURSEMENT 

6.1 Management Fee. Subject to the provisions of Section 6.4, on or before the 
twenty-first (21st) day of each month after the first calendar month of operation. Manager is 
m t h d  by the Tribe to pay itself fiom the Minimum Balance Working Capital Account its 
Management Fee. 

6.2 Disbursements. As and when received by Manager, all revenues shall be 
deposited in the Bank Account(s) created pursuant b Section 4.8 of this Agreement There shall, 
in tum, be disbursed by Manager, for and on behalf of the Tribe, funds from the Bank Accouut(s) 
to pay, to the extent available, Operating Expenses and required deposits into the Capital Reserve 
Fund for Capital Replacements. 

63 Jlntentionallv Left Blank) 

6A Pavment of Fees and TribaI Disbursement. Within 21 days after the end of 
each calendar month of operations, the Manager shall calculate and report to the Tribe the Oms. 
Revenues, Operating Expenses, Net Revenues and Distributable Net Revenue of the Enterprise 
for the previous month's operations and the year's operations to date. Such Distributable Net 
Revenues shall be disbursed monthly from the Minimum Balance Working Capital Account to 
fbe extent available to pay the scheduled items to the extent due and payable and m e d  in the 
following order of priority: 

(i) the Minimum Priority Payment as described in Section 2.34; 

(ii) any and all principal and interest due according to the loan amortization 
schedule on the bans described in the Loan Agreement, the Line of Credit Loan 
Documents, and other loans relating to the development and operation of Enterprise; 

(iii) Capital Reserve Fund contribution as described in Section 4.1 3; 

(iv) the Recoupment Payment and reimbursement of other amounts advanced 
by the Manager; 



(v) Management Fee as desmied in Section 3.7. All remaining Distributable 
Net Revenues shall be distributed at the direction of the Tribe. 

6 5  Adiustment to Find Disiribution at End of Fiscal Year. The independent 
certified public accounting firm selected pursuant to this Agreement shall recommend, as part of 
the annual audit, any adjustments, if necessary, to the annual Management Fee and the Tribe's 
distribution (other than the Minimum Priority Payment), which adjustments shall be made by 
Manager and the Tribe. 

6.6 Distribution at End of Term. At the end of  tbe T e m  of this Agreemenf and 
fillowing the completion, by the auditor, of the annual audit for the finat year of the 
Management Agreement, but in no event later than one hundred and twenty (120) days following 
the end of the Tenn of this Agreement, any balance due to Manager, together with any 
adjustment d-ined to be newssay as a d t  of the final mud audit of the Enterprise, shall 
be paid to Manager. 

ARTICLE 7 
GENERAL PROVISIONS 

7.1 Notice. Any notice required to be given pumant to this Agreement shall be 
delivered to the appropriate party by Certified Mail Return Receipt Requested, addressed as 
f0Uows: 

If to the Tribe: TONKAWA TRIBB OF INDIANS OF 
OKLAHOMA 
c/o President 
P.O. Box 70 
Tonkawa, Oklahoma 74653 
FAX: 580-628-7033 

Copy to: ANDREWS DAVIS 
c/o Ken Bellmard, Esq. 
100 North Broadway, Suite 3300 
Oklahoma City, Oklahoma 73 1 02-88 12 
PAX: 405-235-878 1 

If to Manager: GAUGHAN GAMINGNATIVE LIGHTS, LU= 
c/o John Gaugban 
3555 West Reno Avenue, Suite C 
Las Vegas, Nevada 891 1 8 
FAX. 702-89 1 -5228 

Copy to: GAUGHAN GAMING, LLC 
C/O Sam Basile, Vice President and General C o w l  
3555 ,West Reno Avenue, Suite C 
Las Vegas, Nevada 891 1 8 
FAX: 702-841-5228 



or to such othet different addressfa) as the Manager or the Tribe may specify in writing using 
the notice procedure called for in this Article 7. Any such notice shall be deemed given two days 
following deposit in the United States mail or upon actual delivery, whichever 6nt occurs. 

7.2 Authorization. The Tribe and Manager represent and warrant to each other that 
they each have full power and authority to execute this Agreement and to be h d  by and 
perform the terms hereof. On request, each party shall fiunish the other evidence of such 
authority. 

73 Relationship. Manager and the Tribe shall not be construed as joint venturers or 
partners of each other by reason of this Agreement and neither shall have the power to bind or 
obligate the other except as set forth in this Agreement. 

7.4 Manager's Contractual Anthorltv in the Performauce of this Ameement 
Subject to the provisions of the IGRA and the Compact, Manager is authorized to make, enter 
into and perfom, in the name of and for the account of the Tribe, any contracts deemed 
necessary by Manager to perfom its obligations under this Agreement 

7 5  Further Actions. The Tnie and Manager agree to execute all contracts, 
agreements and documents and to take all actions necessary to comply with the provisions of this 
Agreement and the intent hereof 

75,l Hre and Safety. The Facility has lPeeu constructed, and wiU be 
maintained in compliance with the State of Oklahoma Buildiug Code. Nothing in this Section 
shall grant any jurisdiction to the State of Oklahoma or any political subdivision thereof over the 
Property or the Facility. The Manager shall make all arrangements for emergency and f i e  
protection to be supplied to the Facility. All costs relative to the provision of such emergency 
and fire protection shall constitute an Opwahng Expense. 

7.53 Taxes. If the State of Oklahoma or any local government attempts to 
impose my possessory interest tax upon any party to this Agreement or upon the Enterprise, the 
Facility or the Property, the Board of Advisors, in the nme of the appmpriate party or parties in 
interest, will, upon the request of either party, resist such attempt through legal action. The costs 
of such action and the compensation of legal counsel shall be an Operating Expense of the 
Enterprise. Any such tax shall constitute an Operating Expense of the Enterprise. Tbis Section 
shall in no manner be construed to imply that any party to this Agreement or the Enterprise is 
Bable for any such tax, or that any state or f e d d  tax on the Manager's income is to be 
considered an expense of the Enterprise. 

753 Tribal Taxes. The Tribe agree that neither it nor any agent, agency, 
affiliate or representative of the Tribe will impose any taxes, fees, assessments, or other charges 
of any nature whatsoever on payments of any debt service to Manager or to any lender fiunishing 
financing fur the Facility or for the Enterprise, or on the Enkpise, the Facility, the revenues 
there from or on the Management Fee as described in Section 6.4 of this Agreement; provided, 
however, the Tribe may assess a tax upon Manager in the nature of a bushes5 and occupation tax 
or other tax assessed against Manager by the State of Oklahoma, but only to the extent that same 
is a dollar for dollar set off against the State tax. The Tribe M e r  agrees that neither it nor any 
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agenf %a liate or mesentative wiU impose any t ~ ~ e s ,  fees, ass-- or other 
charges of n the salaries or benefits, or dividends paid to, any of the 
Manager's irectors, or employees or any of the employees of the 
Enterprise. Manager retains the right, in its sole discretion, to terminate this Agreement and all 
accompanying agreements if it reasonably determines that any statute or regulation of the Tribe 
renders operation of the Enterprise uncompetitive. Should the Manager tefininate this 
AE pursuan I Section, the Manager shall retain the right to repayment of  (a) 
rnc t to the ' 7d (b) reimbursement of any monies, which may become due and 
pa;,,,,. -xcept as otherwise provided herein, if any taxes, fees or assessments are levied by the 
Tribe on the Enterprise, such taxes and asseiments shall be abated for the term of this 
Agreement Nothing herein shall limit the Tribe's ability to tax its members. 

~t to this 
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7.5.4 Situs of the Confracts. This Agreemen< ECS well as all contracts entered 
into Mween the Tribe and any person or any entity providing services to the Enterprise, shall be 
deemed entered into at the Executive Office of the Tribe on Indian County in Oklahoma, and 
shall be subject to all Legal Requirements of the Tribe and federal law as well as approval by the 
Secretary of the Interior or the Chairman of the NIGC where required by 25 U.S.C. 5 81 or 
IGRA. 

7.55 Compliance With The National Environmental PolIcv A-ct The Tribe 
shall supply the NIGC witb all infomation necessary for the NIGC to comply with any 
regulations of the Commission issued pursuant to NEPA. 
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7.6 Defense. Except for disputes be$ween the Tribe and Manager, Manager shall 
bring and/or defend and/or settle any claim or legal action brought against Manager or the Tribe, 
individually, jointly or severally in connection with the operation of the Enterprise. Manager 
shall retain and supervise legal counsel. accoudtants and such other professionals, consultaots 
md specialists as h e to defend andlor settle any such claim or m e  of 
action. In all clain ng claims against the Tribe involving questions of 
jurisdiction, bibal S o v c r ~ ~ g n y  or WVGICI~II  u=nmunity issues, the Manager shall consult with the 
Tribe concerning the presentation and defense of such actions. AU liabilities, reasonable costs, 
and expenses, including attorneys' fees and disbursements, incurred in defending and/or settling 
any such claim or legal action, which are not covered by insurance, shall be a .  Operating 
Expense. Nothing contained herein is a grant to the Manager of the right to waive tribal 
sovereign immunity. 

bsequent 
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7.7 Waivers. No failure or delay by Manager or the Tnie to insist upon the strict 
performance of any covenant, agreement, term or condition of tZlis Agreement, or to exercise any 
right or remedy consequent upon the breach thereof, shall constitute a waiver of any such breach 
or any sul breach of such nt, agreement, term or condition. No covenant, 
agreement, r condition of thi> nent and no breach thereof shall be waived, altered 
or modified except by written instrument. No waiver of any breach shall affect or alter this 
Agreement, but each and every covenant, agreement, term and condition of this Agreement shaU 
continue in full force and effect with respect to any other then existing or subsequent breach 
thereof. 



7.8 Captions. The captions fbr each Section and Article are intended for 
convenience only. 

7.9 Sevtrability. If any of the terms and provisions hereof shall be held invalid or 
unenforceable, such invalidity or unenforceability shall not affect my of the otha terms or 
provisions hereof. If, however, any material part of a party's rights under this Agreement shall 
be declared invalid or unenforceable (specifically including Manager's right to receive its 
Management Fees), the party whose rights have been declared invalid or meafbrceable shall 
have the option to terminate this Agreement upon thirty (30) days written notice to the other 
party, without liability on the part of the terminating party. 
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7.10 Interest Except for any advances by Manager to the Tribe of all or any part of 
the Minimum Prioi lent, any payable to Manager or the Tribe by the other, which 
has not been paid , led h m i  the Development and Construction Agreement shall 
m e  interest at same rate as the hote. Without limitation, all interest paid to Manager shall 
constitute an Operating Expense. 

7.11 Reimbursement. The performance by Manager of its responsibilities under this 
Agreement are conditioned upon the Enterprise generating sufficient fimds fiom borrowings and 
operations to enable Manager on a timely basis to perfom its obligdions hereunder. 

' 1  7.12 Travel and Out-of-pocket Expenses. Subject to the annual budge4 Manager 
shall be reimbursed for all reasonable travel and out-of-pocket expenses of Manager's employees 

1 reasonably incurred in the performance of this Agreement. Reasonable travel aud out-of-pocket 
I expenses shall not include ongoing living expenses of the Manager or..employees of the 

Enterprise. All such expenses shall be reimbursed at actual cost to the Manager. Subject to the 
annual budget, all such expenses shall be an Operating Expense so tong as Manager establishes 
that these expenses constitute the actual cost to Maaager. 

7.13 Third Partv Beneficiary. This Agreement is exclusively for the benefit of the 
parties hereto and it may not be enforced by any party other than the parties to this Agreement 
and shall not give rise to liability to any third party other than the authorized successors and 
assigns of the parties hereto. 



7.14 Brokerage or Other Fees. Manager and the Tribe represent and warrmt to each 
other that neither has sougbt the services of a broker, finder or agent in this transaction, and 
neither has employed, nor authorized, any other person to act in such capacity other than as 
discIosed herein. Manager and the Tnie each hereby agrees to indemniQ and hold the other 
harmless frrYm and against any and all claims, loss, liabfiity, damage or expenses (including 
reasonable attorneys' fees) suffered or incurred by the other party as a result of a claim brought 
by a person or entity engaged or claiiiming to be engaged as a hder,  broker or agent by the 
indemnifying party, 

7.15 Survival of Covenants. With the exception of the obligation to make the 
Minimum Priority Payment described at Section 6.4, any covenant, team or provision of this 
Agreement which, in order to be effective, must suntive the termination of this Agreement, shall 
survive any such terrnjnation. 

7.16 Estoppel Certificate. Manager and the Tribe agree to furnish to the otber par&, 
h time to time upon request, an estoppel certificate in such reasonable fom as the requesting 
party may q u e s t  stating whether there have been any defaults under this Agreement known to 
the party M s h i n g  the e s t ~ , ~ ~ ~ ~  bc;ltificate and such other iafomation relating to the Enteqise 
as may be reasonably requested. 

this Agr 
le Tribe 
--.l.:-L. 2- 

merit, 
or the St ,,. -0.. 

7.17 Periods of Time. Whenever my determination is to be made or action is to be 
taken on a date specified in if such date shall fall on a Safmday, Sunday or legal 
holiday under the laws of tl ate of Oklahoma, then in such event, said date shall 
be extended to the next day WUGII IS ~ I U L  u ~~turday, Sunday or legal holiday. 

7.18 hparation of A m m e n t  This Agreement shall not be construed more 
strongly against either party regardless of who is mponsible for its greparatioa 

7,19 Exhibits. AU &bits attached hereto are inmrporatad herein by reference and 
made a part hereof as if fully rewrittea or reproduced herein. 

730 Successors, Assigns. and Subcon@~$jn~ The benefits and obligations of this 
Agreement shall inure to and be binding upon the parties hereto and their respective successors 
and assigns. So long as same is in compliance with . d the Compact, the Tribe's consent 
shall not be required for Manager to assign or r ~ c t  any of its rights, interests or 
obligations as Manager hereunder to any parent, subsldlary or &1iate of Manager or its 
successor corporation, provided that any such assignee or suboontrador agrees to be bound by 
the terms and conditions of this Agreement, specifically the right of the Enterprise to the use of 
Managefs Marks dlning the term of this Agreement. The accpsition of Manager or, if 
applicable, its parent company by a party other than the parent, subsidiary, or affiliate of 
Manager, or its successor corporation, shall not constitute an assigmnent of this Agreement by 
Manager and this Agreement shall remain in full force md effect between the Tribe and 
Manager, subject only to N npletion of its background investigation and approval of the 
purchaser provided that suc log company shall seek the Board of Advisors' approval of 
any General Manager, Director 01 Finance, Director of Human Resources and the Director of 
Casino Operations if such are replaced subsequent to the Acquisition and this Agreement shall be 
amended to so provide automatically upon such acquisition. Other than as stated above, this 
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Agreement may be assigned or its non-gaming obligations subcontracted by the Manager, 
subject to approval by the Tribe, which approval shall not be unreasonably withheld, and the 
Chairman of the NIGC or 'his authoiized representative after a complete background 
investigation of the proposed assignee. The Tribe shall, without the consent of the Manager but, 
to the extent required, subject to approval by the Secretary of the Interior or the Cbainyan of the 
NIGC or his authorized representative, have t?ie right to assign this Agreement and the assets -of 
the Enterprise to an instrumentality of the Tribe or to a corporation wholly owned by the Tribe 
organized to conduct the business of the Enterprise for the Tribe that assumes all obligations 
herein. Any assignment by the Tribe shall not prejudice the ngbs of the Manager under this 
Agreement. No assignment authorized h&eunder shall be efkt ive until all necessary 
government approvals have been obtained. 

' 

7.21 Confidential Information. Both parties agree that any information received 
conceming the other party during the performance of this Agreement, regarding the parties' 
organization, financial mattem, marketing plans, or other information of a pmprietxuy nature, will 
be treated by both parties in full confidence, and, except in response to legal process or 
appropriate and necessary governmental inquiry, will not be revealed to any other persons, h s  
or organizations. This provision shall survive the termination of this Agreement for a period of 
two (2) years. 

7.22 Emplovment Solicitation Restriction Upon Termination. It is anticipated that 
the initial management staff of the Enterprise will be recruited by Manager from the ongoing 
operations of Manager or other gaming operations ("Covered Emvlovees"). In addition, during 
the Term of this Agreement, such positions might likewise be filled with Covered Ehplo yees. If 
this Agreement is terminated at any time other than at the end of the Term, then the Tnie agrees 
not to employ any Covered Employee for a period of twelve (12) month after the termhation or 
expiration of this Agreement, without Manageis prior written approvat Fhrthemore; the Tribe 
hereby agrees not to solicit the employment of any Covered Employee at any time during the 
Term of this Agreement without Manager's prior written approval. 

7.23 Patron Dis~ute Resolution. Manager shall submit all patron disputes conceraing 
play to the Tnial Garning Commission pursuant to the Gaming Ordinance, .the regulations 
promulgated thereunder, and the Compact 

724 Modification. Any change to or modification of this Agreement must be in 
writing signed by all parties hereto and shall be effective only upon approval by the Chairman of 
the NIGC, the date of signature of the parties notwithstanding. 

8.1 Warranties. The Manager and the Tribe each warrant and represent that they 
shall not .act in any way whatsoever, directly or indirectly, to cause this Agreement to be ' 

amended, modified, canceled, or terminated, except p ~ u a n t  to Section 7.24. Tbe Manager and 
the Tribe wsrrant and represent that they shall take all actions necessary to ensure that this 
Agreement shall remain in full force and effect at all times. . 



8 3  Interference In TrfbaZ Affairs. The Manager agrees not to interfere in or 
attempt to influence the internal affairs or government decisions of Tribal govermnent by 
offering cash incentives, by making written or oral threats to the personal or &ancia1 status of 
any person, or by any other action, specifically including actions in the normal course of 
business of the Manager that only affect the activities of the Enterprise, except for contact with 
the Board of Advisors or authorized Tribal employees. 

8 3  No Polltical Interference wlth Operations. The Tribe agrees that it shall not, 
through its elected government officials, interfere with the day-to-day operations of Manager. 

8.4 Prohitiition of Pavments to Membera of Tribd. Government. The Manager 
represents and warants that no payments have been or will be made to any member of the Tribal 
government, any Tribal official, or any Tribal govemrnmt employee fbr the purpose of obtaining 
any special privilege, gain, advantage or consideration. 

8 5  Prohibition of Hiring Gsminp Regulatory Officials and Members of Tribal 
Government . No mernber(s) of the Board of Advisors, the Tribal Gaming Commission, the 
Tribal Representative or their respective immediate family member(s) may be employed at the 
Bnterprise. Any elected Tribal official who is not involved in gaming matters at the Bnterprise 
as set forth in the immediately preceding semtence may be employed at the Enterprise upon 
obtaining a written waiver from the Board of Advisors and other required regulatory approval. 
For these purposes, the term "immediate family member" means an individual who is related to a 
member of the Board of Advisors, Tribal Gaming Cornmission or the Tribal Representative as a 
father, mother, son, daughter, brother, sister, husband, wife, father-in-law, mother-in-law, son-in- 
law, daughter-in-law, bother-in-law, sister-iu-law, stefather, stepmother, stepsister, stepbrother, 
half brother or half sister. 

8.6 Prohibition of Flnanclal Interest in Enterprise. No member of the Tribal 
government shall have a direct or indirect financial interest in the Enterprise greater than the 
interest of any other member of the Tribe. 

8.7 Definitions. As nsed in this Article 8, the term "member of the Tnibal 
governmentw means any member of the Tribal Committee, or other bid elected official, Board 
of Advisors, the Tribal Gaming Commission or any independent b o d  or body created to 
oversee any aspect of Gaming and any Tribal court official. 

ARTICLE 9 
GROUNDS FOR TERMINATION 

9.1 Voluntaw Termination and Tembnation for Cause. This Agreement maybe 
tennioated pursuant to the provisions of Sections 8,2,9.2,9.3,9.4, and 9.5. 

9.2 Volllntarv Termination. This Agreement may be termbated upon the mutual 
written consent and approval of the parties. 

9 3  Termination for Cause. Either party may terminate this Agreement if the other 
party commits or allows to be committed any material breacb of this Agreement. A material 
breach of this Agreement shall include, but not be limited to, a failure of either party to perform 



tes such . .  

any material duty or obligation on its part for any twenty .(20) consecutive days after notice. 
Neither party may terminate this Agreement on grounds of material breach unless it has provided 
written notice to the other party of its intention to declare a default and to terminate this 
Agreement and the defaulting party t h d e r  fails to cure or take steps to substantially cure the 
defizult within sixty (60) days following receipt of such notice. The discontiouauce or m t i o n  
of a material breach shall constitute a cure thereof The Tribe may also terminate this Agreement 
where the Manager has had its license withdrawn because the Manager, or a director or officer of 
the Manager, has been convicted of or pleads nolo contendere to a criminal felony or 
misdemeanor offense such as h u d ,  embezzlement or a crime of moral turpitude; provided, 
however, the Tnie  may not te this Agreement based on a director or oB&s conviction 
where the Manager t&a individual within ten (10) days after receiving notice of the 
mvidion or plea of nolo contenaere. In. the event hat a director or offica of Manager is 
convicted of or pleads nolc dere to a criminal felony or misdemeanor offense such as 
fraud, embezzlement or a f moral turpitude, said individual s h d  not be allowed to 
continue management respombrlity or be present at the Enterprise and shall immediately be 
prohibited by Manager h m  said activities or presence. In the event of any termination for 
cause, regardless of fault, the parties shall retain all money previously paid to them pursuant to 
m c l e . 6  of this Agreement; and the Tribe shall retain title to all Facility fixtures, improvements, 
supplies, equipment, funds and accounts, subject to the tights of Manager under the Loan 
Agreement, the Line of Credit Loan Documents, and to the rights of the Manager to my accrued 
and unpaid Net Revenues due under Article 6 of this Agreement. The Manager shall continue to 
have the right to repayment of unpaid principal and interest and other amounts due under the 
b a n  Agreemmt, the Line of Credit Loan Documents and any other agreements entered pursuant 
hereto. An election to pursue damages or to pursue specific performance of this Agreement or 
other equitable remedies while this Agreement remains in effect shall not preclude the injured 
party from providing notice of termioation pursuant to this Section 9.3. Neither shall termhation 
preclude a suit for damages. 

A 
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9.4 Involuntarv Termination Due to Changes jn k a l  Requirements. It is the 
understanding and intention of the parties that the establishment and operation of the Enterprise 
conforms to and complies with all Legal Requirements. If during the tam of this Agreement, the 
Enterprise, any material aspect of Gaming or any material aspect of the Compact is determined 
by the Congress of the United States, the Department of the Interior of the United States of 
America, the NIGC, or the final judgment of a wurt of wmpetent jurisdiction to be unlawfbl 
under federal law, the obligations of the parties hereto shall cease, and this Agreement shall be of 
no further force and effect; provided that (i) the Manager shall have the rights in Section 4.4 of 
this Agreement; (ii) the Manager and the Tribe shall retain all money previously paid to them 
pursuant to Article 6 of this Agreement; (iii) f h d s  of the Enterprise in any account shall be paid 
and distributed as provided in .Micle 6 of this Agreement; (iv) any money lent by or guaranteed 
by the Ma its affiliates to the Tribe shall be repaid to the Manager to the extent provided 
in this Agr and (v) the Tribe shall retain its interest in the lease and title to all Enterprise 
fixtures, sumlies and equipment, subiect to the rights of the Manager under the b a n  Agreement 
and the I Credit Loan Dc I, and subject to any requirements of financing 
arrangeme thing contained i ection 9.4 shall be read to preclude e i k  or both 
parties' contest of any actions, which could lead to the involunfary cessation of gaming, by the 
Enterprise. 
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9.5 Mansper's Right to Terminate Agreement Manager may termhate this 
Agreement by written notice effective upon receipt if 

(a) Any Tribal, State or Federal authority where approval is required fails to 
approve this Agreement or otherwise objects to the performance by Manager of any 
obligation imposed on it under this Agreement. 

(b) Manager has been notified by any regulatory agency that the 
performance by it of any obligation imposed by this Agreement will jeopardize the 
retention of any license, or approvals granted thereunder, held by Manager or any of its 
affiliates in any other jurisdiction, and the Tribe refuses to allow the Manager to 
immediately rectify any such complaint. 

(c) Manager has reason to believe that the performance by it or the Tribe of 
my obligation imposed under this Agreement may reasonably be expected to result in 
the breach of any applicable Tribe, State or Federal law. 

- (d) The Tribe fails to make any payment to Manager when due dthough 
fimds are available. 

9.6 Tribe's .]Right to Termhate Ameernent. The Tnie may tednate this 
Agreement by written notice effective upon receipt of 

(a) Any Federal or State authority, where appmval is required, fails to 
approve this Agreement or otherwise objects to the performance by Manager of any 
obligation imposed on it under this Agement, 

(b) Tribe has reason to believe that the performance by it or Manager of any 
obligation imposed under this Agreement may reasonably be expected to result in the 
breach of any applicable Tribal, State or Federal law or the Compact. 

(c) Madlager fails to make any Monthly Minimum Priority Payment to the 
Tribe or atmud year end distribution within the time specified in this Agreement, unless 
otherwise provided in this Agreement 

- 
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9.7 Consesuences of Manager's Breach. lo the event of the termination of this 
Agreement by the Tribe for cause under Section 9.3, the Manager shall not prospectively from 
the date of termination, except as p in Section 9.3, have the right to its Management Fee 
h m  the Enterprise, but such ter L shall not affect the Manager's rights relating to 
reimbursement under this Agreement, tne Loan Agreement, the Note, the Line of Credit Loan 
Documents or my other 1ent.s entered pursuaat hereto. The Manager and Tribe 
acknowledge and agree tha ition of this Agreement may not be a sufficient or appropriate 
remedy for breach by the Manager, and fbrther agree that uursuant to the other provisions of this 
Agreement, the Tribe shall, upon breach of this A$ by the Manager, have the right to 
pursue such remedies (in addition to tamhation) at quity as it determines are best able 
to compensate it for such breach. Any Net Revenues acxluing through the date of termination 
shall be distributed in accordance with Article 6 of this Agreement. 

law or t 
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9.8 - !es of Tribet# Breach, In the event of tembt ion of this Agreement 
by,the Ma under Section 9.3, the Manager shall not be required to perform any 
fiKther sa , Agreement and the Tribe shall indemnify and hold the Manager 
harmless against dl liabilities of any nature whatsoever relating to the Enterprise, but only 
insofar as these liabilities result from acts within the control of tbe Tribe or its agents or created 
by the termination of this Agreement. The Manager and the Tribe acknowledge and agree that 
teminatio not be a sufficient or appropriate remedy for breach by the 
Tribe, and it to the other provisions of this Agreement, including but not 
necessarily llmlted to, Articles 1 b and 21, the Manager shall, upon breach of this Agreement by 
the Tribe, have the right to ruch remedies (in addition to termination) at law or equity as 
it determines are best abl npensata it for such breach, including, without limitation, 
specifically the Management Fee ~ursuant to Article 6 for a term equal to the then remaining 
term of this Agreement at )f Net R specified in Article 6. The %be 
specifically acknowledges n ere will 1 rable harm to the Manager and that 
damages will be difficult tu uermmnc; 11 me Tribe comrmrv any breach, and the Tribe therefore 
fiPtber acknowledges that an injunction andlor other equitable relief is an appropriate remedy for 
any such breach. In such event, the Manager shall have the right to its Management Fee 
accruing through the date of termination as provided in Article 6 of this Agreement, the 
repayment of unpaid principal and interest and other amounts due under any note guaranteed or 
provided by Manager or its amiates or any loam to the Tribe. 
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9.9 Events ConstPtutina Material Breach. The following described events and 
conditions shall, following notice and failure to cure as provided in Section 9.3 hereoE, constititUte 
a Materid Breach. 

9.9.1.1 Fatlure -to-Complv wfth Covenants. Manager shall fail to 
comply with any applicable covenant contained in this Agreement, the 
Development and Construction Agreement or the Loan, Note, or Line of credit 

- Loan Documents; 

9.9.1.2 False Representations. Any representation, w m t y ,  s&ternept 
or certificate, made or h i s h e d  to the Tribe by Manager pursuant to this 
Agreement, or the Loan, Note, or Line of Credit Loan Documents proves to be 
knowingly false or erroneous in any material respect at the time of making 
thereof; 

9.9.1.3 Bankruptcy. A petition in bdmptcy is fled by or against 
Manager pursuant to the U.S. B h p t c y  Code or receiverdip laws, or any 
similar law, state or federal, or makes any assignment for the benefit of creditors 
or is adjudged insolvent by any state or federal w* or 

9.9.1.4 Intentional Intederence in Intend 'Political Activltv. Managet 
shall have been found to have violated Section 8.2. 

9.93 pn the Part of the Tribe. 
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9.9.2.1 Failure to Complv with-Covenahts. The Tribe fails to comply 
wifh any covenant contained in this Agreement, the Development and 
Construction Ageemat, the Lo* the Note, the Line of Credit Loan Documents; 

9.9.2.2 False Representations. Any representafion, w m t y ,  statemeat 
or certificate, made or furnished to Manager by or on behalf of the Tribe proves to 
be knowingly Mse or knowingly erroneous in any material respect at the time of 
the making thereof; 

9.9.2.3 Actions with Resmct to Coflsterd. Except in the ordinary 
course of the business of the Enterprise, or as otherwise contemplated in this 
Agreement, the Tribe directly or indirectly sells, leases, transfers, hypothecates, 
encumbets or otherwise disposes of, or suffers or permits the sale, lease, transfer, 
hypothecation, mcumbrance or other disposition of any portion of the collateral 
under the Loan or Line of C d i t  Loan Documents, or removes any such collateral 
h m  the Facility, or fails to keep such collateral, or fails to came such collateral 
to be kept, in good order and repair, or uses or permits tbe use of such c o l l W  in 
violation of any applicable law, statute or ordinance; 

9.9.2.4 Interference with Manaver's Riehts. The T n i  adopts any 
amendments to its laws, or any rule or regulation promulgated thereunder, or 
imposes any tax or fke or assessment of any kind, which would prejudice any of 
Manager's rights hereunder, iDclud'i without limitation, the rigbt to payments 
due to Manager hereunder, or to the repayment of monetary obligation due under 
this Agreement, the Development and Construction Agreement, the Loan, the 
Note, or the Line of Credit Loan Documents, or which violates the indiau Civil 
Rights Act, 25 U.S.C. $61301, et seq. 

9.9.2.5 Taxes or Fees. The Tribe levies any tax, fee, or other assessment 
of any kind .in contravention of Section 7.5.3. 

ARTICLE 10 
CONCLUSION OF TEE MANAGEMENT TERM 

U p  the conclusion of the tcnn of the Management Agreement, or the t e m h t i o n  of 
this Agreement under other of its prbvisions, in addition to other nghts under this Agreement, the 
Manager shall have the following rights: 

10.1 Transition. If termination occurs at any time other than upon the conclusion of 
its Term, Manager shall be entitled to a reasonable period of not less &an thuty (30) days to 
transition management of the Enteqxise to the Tribe or its designee. Notwithstanding the 
foregoing, in the event of a termination of this Agreement following revocation or withdrawal of 
Manager's gaming license, Manager shall have no ability or obligation to participate in the 
transition of management of the Enterpkse and shall not be present at the Enterprise. 



1'0.2 Undistributed Net Revennes. If the Enterprise has accrued Net Revenues, 
which have not been distributed under Article 6 of this Agreement, the Mmage~ shall receive 
that Management Fee equal to that Fee it would have received had the distribution occurred 
during the term of the Management Agreement. 

ARTICLE 11 
CONSENTS AND APPROVALS 

I 11.1 Tribe. W h e ~  approval or consent or other action of the Tribe is required, such 
approval shall mean the written approval of the Tribal Committee evidenced by a duly enacted 
resolution thereof. Any such approval, consent or action shall not be unreasonably withheld or 
delayed; provided that the foregoing does not apply where a specific pmvision of this Agreement 
allows the Management Committee an absolute right to deny approval or consent or withhold 
action. 

113 Manam. Where approval or consent or other action of the Manager is required, 
such approval shall mean the written approval of the Managing Officer. Any such approval, 
consent or other action shall not be unreasonably withheld or delayed. 

1 Warranties. The Manager warrants and represents as follows: (i) no person or 
entity has any beneficial ownership interest in the Manager other than a9 set forth herein; and 
(ii) no mmber, manager, officer, director or owner of 5% or more of the stock of the Manager 
has been arrested, indicted for, convicted of, or pleaded nolo contendere to any felony or any 
gaming offense, or had any association with individuals or entities known to be connected with 
organized crime. 

12.2 Criminel and Credit Investieation. The Manager agrees that all of its 
shareholders, directors and officers (whether or not involved in the Enterprise), shalt: 

(a) Consent to background investigations to be conducted by the Tribe, 
NIGC, the State of Oklahoma, the Federal Bureau of Investigation (the "F13Jn) or any 
other law enforcement authority if requested by the Tnie and to the extent m#ired by 
the IGRA and the Compact. 

(b) Be subject to licensing requirements in accordance with Tribal law. 

(4 Coxsent to a background, criminal and credit investigation to be 
conducted by the NIGC. 

(d) Consent to a financial and credit investigabon to be conducted by a credit 
reporting or investigation agency at the request of the Tribe. 

(e) Cooperate fully with such investigations. 



(f) Disclose any information requested by the Tribe, which would W t a t e  
in the background and financial investigation. Any materially false or deceptive 
disclosures or failure to cooperate fully with such investigations by an employ& of the 
Manager or an employee of the Tnie shall result in the immediate dimssd of such 
employee. The results of my such investigation may be disclosed by the Tribe to 
Meral officials as  required by law. 

12.3 DIsclosnre Amendments. The Manager agrees that within ten (10) days 
following Maoagefs becoming aware of a material change in the information disclosed pursuant 
to this Article 12, Manager shall provide written notice detailing such change to the Tribe, to the 
NIGC, and the Department of the Interior (to the extent required). All of the warranties and 
agreements contained in this Article 12 shall apply to any person or entity that would be listed in 
this Article I2 as a result of such changes. In the event that the material change disclosed by 
Manager results in or causes additional background investigations to be conducted, such notice 
shall be provided to the NIGC within sufficient time so as to enable the NIGC to conduct such 
investigatiobs. 

12.4 Breach of Manager Warranties and Agreements. The material breach of any 
w m t y  or agreement of the Manager contained in this Article 12 shall, be grounds for 
immehiate termination of this Agreement; provided that (a) if a breach of the warranty contained 
io clause (ii) of Sedion 12.1 is discovered, and such breach was not disclosed by any backgro~d 
check conducted by the FBT as part of the NIGC or other federal approval of this Agreement, or 
was discovered by the FBI investigation but all officers and directors of the Manager sign sworn 
affidavits that they had no knowledge of such breach, then the Manager shall have 30 days after 
notice h m  the Tribe to terminate the interest of the offending person or entity and, if such 
tenhation takes place, this Agreement shall remain in full force and effect; and (b) if a breach 
relates to a failure to update changes in financial position or additional gaming related activities, 
then the Manager shall have 30 days after notice from the Tribe to cure such default prior to 
tennination. 

ARTICLE 13 
RECORDATION 

At the option of the Manager or the Tribe, any security agreement related to the Loan 
Agreement and/or the Line of Credit Loan Documents may be recorded in any public records. 
Where such recordation is desired in the public records of the BIA, the Tribe will accomplish 
such recordstion upon the request of the Manager. The Manager shall promptly reimburse the 
Tribe for all expenses, including attorney fees, inuu-red as a result of such request. No such 
recordation &dl waive the TriWs sovereign imrnuni ty. 

ARTICLE 14 
(INTENTIONALLY LEJT BLANK) 

ARTICLE 15 
NO PRESENT LIEN, LEASE OR J O N  VE- 



The p d e s  agree and expressly t~arrant that neither the Management Agreement nor any 
exhibit thereto is a mortgage or lease and, consequently, does not convey any present interest 
whatsoever in the Facility or the Property, nor any proprietary interest in the Enterprise itself. 
The parties further agree and acknowledge that it is not their intent, and that this Agreement shall 
not be construed, to create a joint venture between the Tribe and the Manager, rather, the 
Manager shall be deemed to be an independent contractor fbr all purposes hereunder. 

ARTICLE 16 
TRIBE'S LIMITED WAIVER OF SOVEREIGN IMMUNITY 

16.1 Preference for Tribal or Federal Court JurisdictTon. Subject, at all times, to 
the prohibition against compelling, overturning, negating or in any manner modlfylng any Tribal 
Governmental Action as set forth in Section 16.2 below, the Tribe hereby grants to the Manager 
a limited waiver of sovereign immunity with respect to the following purposes and fbr no others: 

(a) For the purpose of allowing the Manager to taEce any and all actions 
necessary to enforce the provisions of this Agreement pursuant to the alternative dispute 
resolution procedures set forth below, including those which seek injunctive or 
declaratory relief, damages W t e d  to reaver from the personal property assets and 
future revenues of the Tribe), specific pcrEonnance or other legal and equitable remedies 
in the court or courts authorized by this Agreement apd to effed enfixcement of any 
remedy granted therein, 

(b) For the purpose of allowing the Manager to take any and all actions 
necessary to contest, or seek appeal or review of, the decisiws or procedures of the 
Tribal Gaming Commission or other regulatory M y ,  subject to the provisions of the 
Ordinance creating the Tribal Gaming Commission or such other body, nothing in this 
clause @), or the Ordinance, shall limit any right of the Manager to take the actions 
described in clause (a). 

(c) Subject to this Article 16, pursuant to its limited waiver, the Tribe 
expressly waives its immunity fiom suit for the Limited purpose of Manager's 
enfmcement of this Agreement, the Line of Credit Loan Documents, the Loan 
Agreement and the Note (and all loan documents executed in connection therewith) in ' 

the event of a material breach of any of such agreements by the Tribe, only in the 
m m e r  and to the extent described in this Article 16, provided that the limited waiver 
contained in this Section applies only to arbitration wifh Manager conducted in 
accordance with Article 20 of this Agreement and to no other entity or person; and 
provided M e r  that such waiver applies only to enforcement of an arbifration award 
against the Tribe in the courts of the Trib, in the United States District Court for the 
Western District of Oklahoma; the United Stales Court of Appeals; the United States 
Supreme Court: or in anv other court of competent jurisdiction. If the United States 
District C :stern District of Oklahoma lacks jurisdiction, the Tnie 
consents t r other court of competent jurisdiclion; provided that each 
party a- w vlguruus~y raise any and all arguments for United States District Court 
jurisdiction. 
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(d) The Tribe agrees that it shall not plead or raise as a defense the 
requirement of exhaustion of tribal court remedies, abstention, or comity, as the parties 
have expressly agreed that Federal Court jurisdiction may be sought for judicial 
enforcement of any arbitration award. The Tribe agrees that in the event jurisdiction is 
denied by the United States District Court, Manager may in such suit seek similar relief 
from a court of competent jurisdiction. 

(e) The limited waiver of sovereign immunity granted here does not include 
my waiver, either express or implied, to any third party. 

(0 Nothing in this Agreement shall be deemed to be a general waiver of the 
Tribe's sovereign irnrnuuity fiom suit, which immunity is expressly asserted. 
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163 Restriction on Actions Im~ac t in~  Tribal Governmental Actfon. No arbitrator 
or court shall have the power to compel, overturn, negate or in any manner modify any Tnial 
Governmental Action; but such restriction shall not prevent an arbitrator from determining that 
the taking 'ribd Go kt.1 Action or the failure to take any Tribal Governmental 
Action, wl ot cause breach of the Manager's obligations under this Agreement, 
constitutes a omar;ri of this t i g r ~ ~ ~ ~ l e n t  by the Tribe or the impairment of rights of the Manager 
under this Agreement; and which therefore results in liability on the part of the Tnie for 
damages in favor of the Manager as provided in this Agreement. 

ARTICLE 17 
TWIE IS OF THE ESSENCE 

Timc is of the essence in the performance of this Agreement 

ART?CLE 18 
TRIBAL ASSETS 

Not withstanding mything in this Agreement, nothing shall obligate or authorize the 
payment or encumbrance of any funds or assets of the Tribe other than the revenues and personal 
property assets of the Enterprise, excluding the Facility and the Property. 

ARTICLE 19 
NOTICE PROVISION 

The Tnie will give the M a ~ g e r  notice of m y  alleged violation of the Gaming Ordinance 
and before the gaming agency may take any action based on such alleged violation, the Tribe 
shalt provide Manager with a cure period equal to the lesser of th ty  (30) days, or sucb shorter 
cure period as is required pursuant to applicable law. 

ARTICLE 20 
DEPUTE RESOLUTION 

20.1 Amicablv Resolve-and Obligation to Meet and Confer. The Manager and 
Tribe shall attempt to resolve and settle all disputes arising out of this Agreement amicably 
through good faith discussions. Neither party may commence arbitration proceedings without 



providing written notice of the pending commencement of such pmceediugs to the other party, 
together with a gen the grounds for such proceedings, no less than fiffesl(15) 
days prior to such c uring which time the parties must in good faith seek to meet 
and confer to resolve tne aispute wlthout the need for commencement of arbitration proceedings. 
Any Dispute arising out of this Agreement not re~olved during the meet-and-confer process 
referred to in this sechon shall be settled by binding arbitration in accordance with the 
requirements of Section 20.2. 
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20.2 Arbitration. Any dispute arising out of this Agreement not resolved during the 
meet-and-confer period refened to in Section 20.1 of this Agreement shall be settled by binding 
arbitration in a m 1  rith the requirements of this section. During the meet-and-confer 
period, the parties s wlt and may agree upon a single arbitrator to hear the dispute. If no 
such agreement is reached during the meet-and-confer period, then each party shall name one (1) 
arbitrator, and the two (2) arbitrators thus selected shall together select a third arbitrator within 
ten (10) calendar days thereafter. If the two (2) &itraton are unable to agree upon a third 
arbitrator within such time, they or either party shall notify the office of the American 
Arbitration Association (the "M") having jurisdiction, and the AAA shall select the third 
arbitrator. The single arbitrator or the three (3) member panel (as applicable, and whichever of 
which is hereinafter refened to as the "Arbitrator", individually and collectively) thus selected 
shall proceed to hear and decide the matters at issue in such manner as the Arbitrator determines. 
No Arbitrator shall have or previausly have had any significant relationship with any of the 
parties. Notwithstanding the foregoing, if the only relief sought is for a monetary award of 
$100,000.00 or less, then the dispute shalt be resolved by one (1) Arbitrator. The parties agree 
that it is in the best interests of all uarties to have any matter submitted to arbitration under the 
provisions as possible. The costs of arbitration shall 
be borne I rator rules otherwise. The substantially 
prevailing p m y  nl m y  UVlWdUVn or judicial pmctulng shall be awarded its legid fees and costs, 
including any expert witness expenses. The substantially prevailing party shall submit a d M e d  
statement of its fees and costs within twenty (20) calendar days after receipt of the arbitration 
award. 
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20.3 AAA ommerdal Rules of Arbitration. The arbitrator shall apply tbe 
commercial da of arbitration of the American Arbitration Association and the Federal 
Arbitration Act, provided that reliance on said rules shall not be construed as consent to suit by 
the Tribe in courts of the State of Oklahoma or in the courts of any other State or as expanding in 
any manner the Nation's limited waiver of sovereign immunity set fbfth in Article 16 of this 
Agreement. The parties agree that the waiver of tribal sovereign immunity in this Agreement is 
of a specifically S i t e d  nature and is related only to the express t m s  of this Agreement and that 
the Tribe is specifically limiting any recovery only to the terms stated in this Agreement, and 
further, that the agreement by the parh'es frx arbitration herein is not to be construed as a blanket 
waiver of the immunity of the Tribe. 

20.4 EquitabIe Relief as Remedy. To the extent permitted or, authorized by 
applicable law and regulations, and subject at all times to the limitations set forth in Section 
20.11 herein, and the limitations set forth in this Section 20.4 below (which eliminaie the 
Ahitrator's ability to authorize the Manager's continued operation of or p e n c e  at the 
Enterprise following revocation of Manager's gaming license), the Arbitrator shall have the 



authority to award equitable relief. Notwithstanding tbe foregoing, the parties acknowledge and 
agree h t  in the event that Manager's gaming license has been revoked or withdrawn, Manager 
shall have no ability to participate in management of the Enterprise and shall not be present a! 
the Enterprise. Accordingly, following the revocation or withdrawal of Manager's gaming 
license, the Arbitrator shall have absolutely no ability or authority to issue injunctive or other 
relief dowing the Manageis continued operation of; presence at, or involvement in the 
Enterprise. 
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205 Standard of-Review: Statute of Limitations. Zn determining the parties' claims 
and/or counterclaims presented in arbitration, the arbitrator shall apply the terms of this 
Agreemen1 r amend1 hout adding to, modifying or changing the terms in 
any reSPec ugh the E ge and agree that the laws of the State of Oklahome 
are not applicable to this A&cr;rnnn, rus;  p ~ ~ i e s  agree that the Arbitrator shall resolve the dispute 
in accordance with the law of the State of Oklahoma concerning mnstrqction of contracts for the 
limited purpose of interpretation of this Agreement in order to define the rights and obligations 
of the parties. The parties M e r  agree that the Arbitrator shall apply the Oklahome statutes of 
limitation that would otherwise be applicable to a dispute for pwposes of enforcement of this 
Agreement. 

30.6 Location of Arbitration. Any arbitration uader this Agreement shall be held in 
Kay County, Oklahoma or any other l o d m  agreed to by the parties. 

20.7 Hearing and Award in Event of Failure of Party. to Apmar. Should either 
Party not appear for the arbitration after proper notice, then the arbitration hearing shall 
nevertheless proceed, and the arbitrator or arbitrators may fake such evidence as, in their sole 
discretion, they deem appropriate, to render an award. 

20.8 Enforcement An arbitration award shall be final and binding upon the parties, 
and judgment upon the award rendered by the arbitrators may be enforced only in the forms 
specified in the Tribe's limited waiver of sovereign immunity as set forth in Article 16 of this 
Agreement. 

20.9 Llmitatlon,Upon Enforcement. The Arbitrator shall have the authority to award 
actual damages, but shall not have the authority to award consequential damages, exemplary 
damages, incidental damages, andlor punitive damages. The Tribe's waiver of sovereign 
immunity as set forth in Article 16 of this Agreement is fiuther limited by and conditioned on the 
requirement that the satisfaction of any money judgment or award resulting fiom arbitration shall 
be paid only from the following: (i) all assets of the Facility which is operated by or for the 
Tribe, not including any property held in trust for the Tribe by the United States of America; 
(ii) all income received by the Tribe from the Facility which is operated by or for the Tribe; and 
(iii) Net Revenues of the Enterprise. Damages awarded against the Tribe shall not constitute a 
lien upon or be collectable from any other income or assm of the Tnie, except with the Tribe's 
consent. 

I 20.10 No Waiver of Remedies: Remedies Cumalative, No omission by any party to 
exercise any right, power, or remedy accruing under this Agreement s h d  imp& such right, 
power, or remedy, nor shall it be construed to be a waiver of or acquiescence in a breach of or 



default under the Agreement. Any waiver, permit, or apprwval of any breach of or default under 
tbis Agreement must be in writing. All remedies under tbis Agreement to any party shall .be 
cumulative, not alternative. 

20.11 No Arbitration of Tribal Governmental Action. Notwithstanding anything to 
the contrary contained in this Section 20, an Arbitrator shall not have the power to compel, 
negate, assume, usurp, or in any manner affect my Tribal Governmental Action. The pnxedmg 
sentence does not prevent an Art>iMtor h m  determining that the taking of any Tribal 
Govenunental Action, or the failure to take any Tribal Governmental Action, constitutes a 
breach of this Agreement by the 'Tribe, thereby resulting in liability on the part of the Tribe for 
damages or other remedies in ffivor of the Manager as provided in this Agreement 

20.12 Commerehl Obligations Orcthance. Arbitration shall be governed by the 
Commercial Obligations Ordinance as adapted by the Tribe in Resolutim No. T-R-25-06, on 
September 8,2006, as thereafter amended h m  time to time 

ARTICLJT; 21 
AGREEMENT 

21.1 Performance. During Disputes. It is mutually agreed that except as specifically 
provided in this Agreement, during any kind of controversy, claim, disagrement or mute, 
including a dispute as to the validity of this Agreement or to terminate the Agreement for cause, 
Manager shall remain in possession of the Facility as Manager; and the Tnie and Manager shall 
continue their performance of the provisions of this Agreema Manager shall be entitled to 
seek injunctive relief from a civil court of competent jurisdiction or other competent authority to 
maintain possession in the event of a threatened eviction during any dispute, controversy, claim 
or disagreement arising out of this Agreement. The T r i i  expressly waives it sovereign 
immunity for disputes covered by this Section 2 1.1 .  Notwithstanding mythmg to the contrary 
contained in this Section 21.1 or in this Agreement, the Tribe may termiaate this Agreement 
where the Manager has had its license revoked by the Tnial Gamiug Commission because the 
Manager, or a director or officer of the Manager, has been convicted of or pleads nolo 
cantendere to a criminal felony or misdemeanor offense such as hd, embealement or a crime 
of moral turpitude; provided, however, the Tribe may not temninab this Agreement based on a 
director or officer's conviction or plea of nolo contendere where the Manager immediately 
prohibits such individual h m  continued management responsibility or presence at the Facility 
and termhates such individual no later than ten (10) days after receiving notice of the conviction. 
In the event that any of Manager's managers, officers or members owning five percent (5.0%) or 
more of the membership interests or equity interests of Manager is convicted of or pleads nolo 
contendere to a criminal felony or misdemeanor offense such as hud,  embezzlement or a h e  
of moral turpitude, an offense involving gaming or that individual's gaming license is revoked in 
any jurisdiction by final administrative action (and aRer completion of judicial review or 

&-expiration of the time for seeking such review and any appeals therefrom), said individual shall 
not be allowed to continue management respomiility or presence at the Facility and sball 
immediately be prohibited by Manager h m  said activities or presence. 

ARTICLE 22 
MANAGER'S MARKS 
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I 22.2 Ownership of Manager's Marks. The Tnie agrees to recognize the exclusive 
1 right of ownership by Mana I Manager's Marks, licenses or registrations now or hereafter 

held or applied for by the x in connection with this Agreement. The Tnibe hereby 
disclaims any right or interest merein, regardless of any legal protection afforded thereto. The 
Tribe acknowledge Jl of Manager's Marks may not be used in connection with the 

I 

Enterprise, and Ma dl have sale discretion to determine which Managds Marks shall be 
so used. The Tribe covenants that in the event of tennination, cancellation or expiration of this 
Agreement, whethe sult of a default by Managw or otherwise, the Tribe shall not hold 
itself out as, or cc )peration of the Enterprise as a casino managed or aliated with 
Manager nor will it ULLIUG my of Manager's Marks or any variant thereof in the operation of its 
Facility. The Tril s that Manager or its respective representative may, at any time 
thereafter, enter th 7 and, at its expense, may remove all signs, furnishings, printed 
material, emblems, slogans or other distinguishing characteristics which are now or hereafter 
may be connected or identified with Mmager or which carry any of Manager's Marks. 

I thereof 
223 ResMction on Use of Manager's Name. The T n i  shall not use the name of 

Manager, or my variation ; directly or indirectly, in connection with (a) a private 
placement or public sale c ties or other comparable means of h c i n g  or @) press 
releases and 0 t h  public commu~ucations, without the prior written approval of Mmager. 

22.4 Litleation ReeardhqMana~er's Marks. The Tribe and Manager hereby agree 
that in the event the Tribe andlor Manager is (are) the subject of any litigation or action brought 
by a party seeking to restrain the use, for or with respect to the Enterprise, by the Tribe andlor 
Manager of any of Wager's Marks used by Manager for or in co~ectioa with the Enterprise, 
my such litigation or action shall be defended entirely at the expense of Manager, 
notwithstandrag that W a g e r  may not be named as a pmty thereto. In the event the Tribe 
desires to bring suit against any user of any of Manager's Marks, seeking to restrain such user 
b r n  using any of Manager's Marks, then such suit shall be brought only with the mnsent of 
Manager and at the expense of the Tribe notwithstanding that such user maybe a prior or 
subsequent user. In all cases the conduct of any suit whether brought by the Tnie a d o r  
Manager or instituted against the Tribe andfor Manager shall be under the absolute control of the 
Manager notwithstanding that Manager may not be a party to such suit The Tribe, at its sole 
cost, shall have the right to engage its own legal counsel and the Tribe's own counsel shall have 
the right to participate in any such litigation. The Tribe shall have the right at any time during 
the course of such litigation to withdraw &om participation therein. Manager hereby agrees to 
hold the Tribe harmless h m  and to indemnify the Tribe against any judgments or awards of any 
court or administrative agency of competent jurisdiction, whether such awards be in the form of 
damages, costs or otherwise, which the Tribe is required to pay and/or pays arising from the use 
of any of Manager's Marks or names or similar rights or registrations for or in connection with 
the Enterprise. 

ARTICLE 23 
CONFIDENTIAL AND PROPRIETARY I[NFORMATXON 



23.1 Confidential Information. Both parties agree that any information received 
concerning the other party during the performance of this Agreement, regxding the parties' 
organization, financial matters, marketing plans, or other information of a proprietary nature, will 
be treated by both parties in full confidence and except as required to allow Manager and the 
Tribe to perform their respective covenants and obligations hereunder, or in response to legal 
process or appropriate and necessary governmental inquiry, will not be revealed to any other 
persons, h s  or organizations. This provision shall sunrive the teamhation of this Agreement 
fix a period of two (2) years. 

23.2 Proprietarv Information of Manager. The Tribe agrees that Manager has the 
sole and exclusive right, title and ownership to: (a) certain propxietary infomation, techniques 
rtnd methods of operating gaming businesses; (b) m a i n  proprietary information, techniques and 
methods of designing games used in gaming businesses; (c) certain proprietary infbnnalion, 
techniques and methods of training employees in the gaming business; and (d) certain 
proprietary business plans, projections and marketing, advertising and promotion plans, 
strategies, and systems, all of which kave been developed and/or acquired over many years 
through the expenditure of time, money and efirt and which Manager main- as con6dential 
and as a trade secret(s) (coUectively, the "Confidential and Pro~rietarv Infomtion"). 

The Tribe further agrees to maintain the confidentiality of such Confidential and 
Proprietary Information, and upon the termination of this Agreema return same to Manager. 

ARTICLE 24 
OTHER DOCUMENTS 

The partics agree to execute such other documents as maybe muonably required to 
document Manager's first lien on the assets of the Enterprise under the ban, the Note andlor the 
Line of Credit Loan Documents. 

ARTICLE 25 
EXECUTION 

This Agreement is being executed in five counterparts, three to be retained by the T n i  
for its own use and for submission to the NIGC and two to be retained by the Manager. Each of 
the five originals is equally valid. This Agreement shdl be deemed "executed" and shall be 
binding upon both parties when properly executed and approved by the Chairman of the NIGC. 

ARTICLE 26 
ENTERPRISE NAME 

The Entaprise shall be operated under the business name of "Native Lights Casino" or 
such other name as the parties may agree. 

ARTICLE 27 
INTENT TO NEGOTIATE NEW AGREEMENT 

27.1 Intent to Enter into Successive Ameement. On or before one-hundred and 
eighty (1 80) days before the end of this Agreement, the Tribe s b d  give Manager notice of its 



intent regarding its willingnew, to enter into negotiations for a new Management Agreement to be 
effective upon the concIusion of this Agreement Such new management agreement shall be 
submitted to the NIGC for its review and approval. 

27.2 Transition Plan. If the Tribe and Manager are unable to agree to the terms of a 
new agreement or if the Tribe decides not to enter into negotiations for a new agreement, then 
the Tribe and Manager shall agree upon a baasition plan within hrty (30) days notice from the 
Triie of its intention not to negotiate a new Management Agreement, includmg an infixmation 
technology transition plan, which plan shall be sufficient to allow the Tribe to operate the 
Enterprise and provide for the orderly transition of the management of the Enterprise. 

ARTICLE 28 
ENTIREAGlXEEMIENT 

This Agreemenf including the Exhibits attached hereto constitutes the entire 
understanding and agreement of the parties hereto and supersedes dl other prior agreements aad 
understandings, written or oral, between the parties. All prior and contemporaneous 
conversations, discussions, negotiations, possible and alleged agreements and representations, 
covenants and warranties with respect to the subject matter hereof are waived, merged herein and 
superseded hereby. 

ARTICLE 29 
MODIFICATION OF AGREEMENT 

Manager and Tribe each warrant and represent that they shall not act in any way 
whatsoever, directly or indirectly to cause this Agreement to be amended, supplemented or 
modified, except by a written instrument executed by both parlies. Further the Tribe qedically 
pledges not to contract with any third party relative to the subject matter of this Agreement 
pending a final non-appealable decision of the NIGC as to the validity of this Management 
Agreement 

ARTICLE 30 
CHOICE AND ADOPTION OF LAW 

The parties agree that the interpretation and enforcement of this Agreement shall be 
governed by and construed first in accordance with relevant laws of the Tribe; second, federal 
law; and third, the Iaws of the State of Oklahoma (without giving effect to conflict of laws 
principles) or such other court of competent jurisdiction, Although the parties acknowledge and 
agree that the laws of the State of Oklahoma are not applicable to this Agreement, the parties 
agree that the Arbitrator or a court of competent jurisdiction shall resolve any disputes in 
accordance with the law of the State of Oklahoma concerning construction of contracts for the 
limited p e s e  of interpretation of this Agreement in order to define the rights and obligations 
of the parties. The parties further agree that the Arbitrator or a court of competent jurisdiction 
shall apply the Oklahoma statutes of limitation that would otherwise be applicable to any dispute 
for purposes of enforcement of this Agreement. 

ARTICLE 31 
NEITHER PARTY DEEMED DRAFTER 



The parties ti, this Agreement have had sufficient time to consult legal counsel and 
negotiate changes regarding the terms hereof. Therefore, neither party shall be deemed the 
dratter of this. Agreement and, as such, this Agreement shall not be construed against either 
party due to the drafting hereof. 

i AGREED AND ACCIEFTED by the parties as indicated by the signatures of their authorized 

1 representatives and executed on Tonkawa Tribal Indian Country: 

TONKAWA W E  OF INDIANS OF OKLAHOMA, 

~ ~ r i l  a 22007 
Date 

GAUGHAN GAMINGNATIVE LIGffcS, LLC, 
a Nevada limited liability company 

By Gaughan Gaming, LLC, a Nevada limited 

A@?& 2007 
Name: ~oh&,~au& \\ Date 
Title: ~ & # p ~ ~ h i e m b ~ -  



MAY 3 0  2007 . 

Date 



EXEIIIBIT "A" 
Legal Description of Property 

Property owned by the United States of America in trust for The Tonkawa Tribe of 
Indians of Oklahoma and legally described as hllows: 

A tract of land 1740 feet north o f  the NW comer of Chilocco Creek Bridge,.Lying in the 
SW 54 of Section 24, T-29-N. R-2-E, Kay County, Oklahoma 

The Point of beginning bkng 10 feet West of Highway US 7711 right of Way. 
Thence NE 624 feet parallel to the Right of Way of Highway US 77:' 
Thence NW 336.6 feet: 
Thence SW 624 feet: 
Thence SE 336.6 feet to the point of beginning which is 10' West of Highway US 

77 Right of Way, containing 4.82 acres more or less. 



E-LT "St' 
Board of Review 

Once you have been employed a! the Casino for 90 calendar days, you may request a 
Board of Review if you feel jobrreiated problems have not been resolved. You tnay request a 
Board of Review to protest decisions, work history entries, performance evaluations, any 
disciplinary action including termination, etc. The three impartial members of the Board decide 
to either uphold, modify, or overturn the original decision made in relahob to the issue you are 
protesting. The Board of Review is made up of three impartial members as follows: 

1.  An employee representative; 

2. A management representative having no jurisdiction over your department; 

3. A tribal representative who has not been involved in your issue. 

A Boa~d of Review request form must be filed with Human Resources witbin seven days 
of the incident or of y o w  learning of the incident. A decision is made on the basis of facts and 
evidence presented to the Board of Review. The Board's decision is final apd cannot be appealed 
or reversed by anyone in the Enterprise. 

On an mual basis, employees are asked to volunteer for one year terms as employee 
representatives on the Board of Review. 



Anthony E. Sircct, President 
Tonkawa Tn'he of lodims ofC4kIahoma 
I Rush Buffalo Road 
Tonkaucn, Oklahoma 74653 
Fax (580) (528-7033 

.!oh11 C2wghan 
Gaughan Gaming -- Tonkawa. tS,C -.-- 
.%3>5 Wcsi Reno .Avcnuc. Suiic C 
Ilas Vcgas. TIr 891 18 
Fim (702) 73Q- t 503 

Dcar Prcsid~nt Streel ;uld Mr. Gaughan: 

1 am pleased to inform yo11 that 1 have approved the Amended and Restated Manasement 
Agreement (the "Contract") da~ired Aupsr 27, 2007 henveen the Tonhwa Tribe o! Indja~ts of 
Oklahoma and Gaughan Cjarning - Tnnbwa,  LI-C. 

Tile Indian Gaming Regulatory Act and Xhc regularions of the Ed~tscional lndian Gaming 
Commission (the "NIGC" ) require that the NIGC Chairman approvc management cantracts for 
saming ryeraaicrm on Indian lands. Accordingly, you ~thmitted the Contract as required hy 25 
I1.S.C. 8 2121 and 25 C.F.R. Part531. 

Wc l~avc rcviewed the Contract and other infom7ation submitted and have determined chat tile 
skmdards of 2.5 C.F.R. Parrs 531, 533 and 537 lrave been met. This IeRm and my signaturt. 
on the C'onrracr consrirutc s u d ~  approval. 

Pleasc note hiit if we l a m  of any actions or conditions that vio%ate the standards contained in 
25 C.F.R. Parts 531. 533, 535, or 537, we may require mcrdificarions ~ L , o r  may void, the 
approved Contract, after providing the parties wirh an opporrunfil; "for ,a hearing and a 
subsequent appeal to the NTGC as set ftmh in 23 C.F.R. Part 277. 

/ 

/ 

Should you have ;my questions conceniing this approval. please czl(us a(hK2) M2-7003. 
< 

2' " 

' / ' /  Sinccxiy, :' 

; 
' , I /  

;' / 



cc: KcnBclrna~$,Esq.  
Fax Only ( 4 5 )  255-8786 

Hcrdi Staudenrnaier 
Fax Only (602) 352-6070 



AMENDED AND RESTATED MANAGEmNT AGREEMENT 

BETWEEN THE 

TONKAWA TRIBE OF INDIANS OF OKLAHOMA, 
a federally recognized Indian Tribe, 

GAUGHAN GAMING-TONKAWA, LLC 
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AMENDED AND RESTATED MANAGEMENT AGFWEMENT 

?MIS AMENDED AND RESTATED MANAGEMENT AGEEMENT (the 
"Asreement"') has been entered into this - day of April, 2007, by and between TI% 
TONICnIlA TRIBE OF INDIANS OF OKLAHOMA (the "mr), a federally recognized 
Indian Tribc, its permitted successors and assigns, and GAUGHAN GAh4ING-TONKAWn. 
LLC. a Nevada Iimited liability company, and its permitted successors and assigns (the 
"?dEma~e~"). 

ARTICLE 1 
RECITALS 

1.1 The Tribe is a federally recognized Indian tribe, enjoying a government-to- 
government relationship with the United States. The Tribe possesses sovereign govmen ta l  
~ w e r s  over the land described In Exhibit "A" hereto (the "Propertv"), located within the 
boundaries of the Indian Country in the state of OkIahoma (the "a"), purmmx lo  the Tribe's 
recognized powers of self-governmen?, Governing Document, resolutions, and ordinances of the 
Tribe and federal law. The obligations and rights under this Agreement shall be delegated by the 
Tribe. as defined below. 

1.2 The Property is owned by the United States of -4merica in trust for the Tribe. The 
'I'rihe desires to use the Property to improve the economic conditions of its members. to enable it 
to swee the social, ecc3nomic. educational arld health needs of the Tribe. to increase Tribal 
revenues: to enhance b e  Tribe's economic self-sufficiency and self-determination, and to provide 
positive, long-term social, environmental and economic benefits to tribal members bv enhancing 
its current family-style tourism economy by extending its tourist season without dramatically 
changing the name of the local economy. 

1.3 The 'I'ribe is seeking technical experience and expertise for the constniction of 
certain improvements to the Enterprise, operation of she Enterprise. and training for members of 
the 'rrihe in its operation of the Enterprise. Tne Manager is willing and abIe to provide such 
experience. expertise md instruction. 

1.5 The Tribe wants to grant rhe Manager the exclusive right and obligation to 
develop, manage, operate and maintain the Enterprise and any expansion thereof on lands 
currentIy held by the United States of America in trust for the Tribe, and to train Tribal members 
and others in the operation and maintenance of the Enterprise during the lems of the 
Development and Construction Agreement and this Manasemmt Agreement. The Manager 
wishes to perform these functions exdusively for the Tribe as limited in Section 3-3 bcIow. 

1.6 This Agreement is entered into pursuant to the Indian Gaming Regutatop Act of 
1988, PL 100-497.2 U.3.C. $ 2701 e? seq, {herein the "1GR.A"). 



ARTICLE 2 
DEFINITIONS 

As they are used in this Agreement, the terms listed below shall have the meaning 
assigned to them in this Article: 

2.1 Bureau of hd ian  Affairs ("B.I.A."). "B.I.A." is the Bureau of Indian Affairs 
under the Department of the intcrior of rhe United States of America. 

2 2  Board of Advisors. "Board of Advisorsl>halI mean the Board of Advisors as 
established by the Tribe. 

2.3 Capital Reserve Fund. "Capital Resmve Fund" shall mean that fund w~ablished 
by the Manager for the purpose of purchasing additions, replacements or improvements to the 
physical asscts. including applicable systems sofin~~re, of the Tribe. 

2.4 Class I1 Gaming, "CIass JI Gaming" shaII mean Class 11 Gaming as defined in 
IGRA. 

2.5 Class 1ITI Gaming. "Class Zil Gamingn shall mean Class III Gaming as defined in 
IGRA and as pro~.ided for in the Compact. 

2.6 Commencement Date. "Cornmenccrnent Date" shall mean the first date that (a) 
the Facility cons~ructcd under the Development and Construction Agreement is complete and 
open to the public; and fi) Class I1 Gaming andlor Class I11 Gaming is conducted in the Facility 
pursunnr to the tems of this Agreement. The Commencement Date shall not occur prior to the 
Eflective Datc. 

2.7 Compact. "Compact" shall mean the Tribal-State Compact executed on the lofh 
day of June, 1994, between the Trjbe and the state of Oklahoma and published in the FedcmI 
Register on November 9,1994, pursuant to IGRA as same may, from time to time, be amended, 
or such other compact that may be substituted therefor. The tems of the Compact are 
inc~rpomed herein and made a part hcseof by reference. 

2.8 Cam~letion Date. 'Tompletjon Date" shall mean the date upon which Manager 
receives: 

) an architect's certificate from the -4rchitect identified in the Development 
and Construction Agreement as I~aving responsibili~y for the dcsign and supervision of 
construction. equipping and furnishing of the Facility certifying that the Facility has been 
fully constructed substantjally in accordance with the Plans and Speci fica~ians; 

(ii) certification from Manager (or the division. department or designee of 
Manager having responsibiliiy to assure compliance with my operational standatds) 
stating that the Faciliv, as completed, is in compliance with any such standards; 

(iii) st permanent or temporary certificaze of accupmc~ from the government 
au~hority or authorities pursuant to whose jurisdiction the Facility is constn~cred. 



permitting the use and operation of all, portions of the Facility in accordance with this 
Agreement; and 

(iv) cerlificates of such professional designers, inspectors or consuItants or 
opinions of counsel, as Manager may determine to be appropriate, verifying construction 
and furnishing of the Facility in compfimce with all Legal Requirements. 

2.9 Dwclo~rnent and Constroction Aweem ent. "DweIoprnent and Corlstruction 
Agreement" shall mean that certain Development and Construction Agreement between the 
Tollkarm Tribe of Indians of Oklahoma and Gaughm Gaming-Tonkawa, LLC, of even date 
hercwith by and bemeen Manager and the Tribe providing the tcms under which Mmaser will 
develop certain upgrades and improvernenn-s to the cxisling Facility, including without Iirnitation 
the design, construction and furnishing of certain irnprovments to the Facility, and equipping 
the Facility. 

2,10 Distributable Net Revenue, "Distributable Net Revenue" is the total of Net 
Revenues (gaming) added to Net Revenues (other), plus amortbation and depreciation, less: 

ji) Management Fees earned; 

(ii] The amount of the Gross Gaming Revenue (Win) if such amount has been 
transferred to the Capital Resme Fund; 

{iiil The amount necessary to maintain the Minimum Balance and any amount 
proposed by Manager during the annual budget process and approved by the Roard of 
Advisors of the Tribc as m addition to the Minimum Balance Working Capital Fund of 
the Enreprise and 

(iv) Principal payments and interest payments due on debt. 

2.11 Effective Date. The "Effective Date" shaII mean the date five ( 5 )  days following 
the date on W ~ C I I  all of the following Iisted conditions are satisfied: 

(a) written approval of this Ag~eernent is granted by the Chairman of the 
NIGC: 

(b) witten approval of a Tonkawn Tribe of Indians of Oklnhorna Gaming 
Ordinance in form and substance satjsfactory to Manager is gmted by the B.I.A., U.S. 
Department of Interior or Cl~itirmnn of the NIGC; 

(c) witten confirmation that the background checks of the Manager by the 
Tribal Gaming Commission have k e n  sztisfactorily completed: 

Id) Manager has received a certified copy of the ratifying Resolution reciting 
that it is the law of the Tribe that the Management Agreemenl, DeveIopmcnt and 
Cclnstrucliol~ .4grcemenl and the documents cxecutcd by the 'Tribe in connection 
therewith we the legal and binding obligations of the Tribe. valid and enforceable in 
accordance with thcir !ems; 



(e) Manager has received evidence satisfactory to it that the gaming devices 
allowed under the Compact anand the laws of the State of Oklahoma will be sufficient to 
create a rnarketabIe and competitive casino product and provide a level of play so as to 
make the scope of the project contemplated by the parties economically feasible; 

(f) Receipt by Manager of the Tribe's approval of the plans and 
specifications of the Facility. The Tribe agees to cooperate and to use its best efforts to 
satisfy all of the above conditions at the earliest possible daze. 

2.12 Enternrise. The "Enterprise" is the improved, upgrades and expanded "Tonkawa 
Indian Casino" 01' rhe Tribe which has been constructed in accordance with the plans md 
specifications prepared in accordance with Article 2 of the Development and Construction 
Agreement, together with the existing "Tonkawa Smokeshop". The Enterprise shall at all times 
be authorized by ICRk andor the Compact and operated and managed by Manager in 
accordance with the t m s  and conditjom of this Agreement to engage in: 

(a) gaming, defined as Class II and/or CIass TJI Gaming under lGRA; and 

(b) any other lawful commerciaI adivity allowed in the Facility, including 
but not limited to, retajl outlet(s). rood and non-alcoholic beverage outIets, alcoholjc 
be~eragclbar. the sale of tobcco, tobacco products, gifts and souvenirs, a11 whether 
owned or not owned by the Tribe or any instrurnentdity of the Tribe. The Tribe shall 
have the sole propietary interest in and responsibility for t he  conduct of dl Gaming 
conducted by the Enterprise, subject to the rights and responsibilities of the Manager 
under this Ageernent. 

2.13 Enterprise Emplovces. "Enterprise Employees" shall: r n L m  a generjc reference 
to those employees who arc assigncd to work at the Facility. In the case of MI-time employees, 
such assignment fo the Facility must be primary. 

2.14 Enterprise Emplovee PoIicv. "Enterprise Employee Policy" sha1I have the 
meaning given to i r  in scction 4.6,9. 

2.1 5 FaciIitv. "Facility" shall mean the buildings, improvements. and fixtures, now or 
hereafter located therein or thereon, within which the Enterprise will be housed. a11 as located on 
the Property known as Tonkawa Indian Casino at f 000 Allen Drive, Tonka~va, Oklahoma and on 
the Property known as the Tonkawa Smokeshop at 10750 Allen Drive, P.O. Box 220, Tonkawa, 
Oklahoma 74653. Title to the Propeq and the Facility shall merge and continue to be held by 
the United States of America in tmst for the Tribe. 

2.16 Fiscal Year. "Fiscal Year" shall mean each hvclve-month period. or portion 
thereof, ending on IJccernber 3 1 of each year. 

2.1 7 Fnrnishings anti Equipmcn!. "Furnishings and Equipment" shall mean a11 
furniture, furnishings and equipment rcquired in the operation of the Enterprise in ~ccordance 
with the plans and specifications of the Facility. 



2.18 Gaming. "Gaming" shall mean any and a11 activities defined as Class I1 or Class 
I11 Gaming under IGRZ. 

2.19 Gaming Ordinance. The 'Gaming Ordinance" is thc ordinance and any 
amendments thereto enacted by the Tribal Committee of the Tonkawa Trik of Indians of 
OkIahoma and approved by thc NIGC, which authorizes and regulates gaming on the lwds of the 
Tonkaim Tribe of Indians of Oklahoma. 

2.20 General Mana~er. '%enera1 Manager" shall mean the person employed by 
Manager to direct the operation of the Facility. 

221 Governine Document. "Governing Document" shall mean the Constitution of 
the Tonkawa Tribe of Oklahoma cnacted and ratified on April 21, 1938 nr as amended by the 
Tribe in the future. 

2.22 Gross Gaming Revenue (Yr in ) .  The net win from gaming activities, which is 
t l~e  difference between gaming wins and losses before deducting costs and expenses. 

2.23 Gross Revenues. Gross Revenues shalI mean all receipts of any nature derived 
directly or indirec~iy ii-om the Enterprise including? without limitation, Gross Gaming Revenue 
(Win), food and beverage sales and 0th retail or other receipts from lessees, sublessces. 
licensees and concessionaires (but not Be gross receipts of such lessees, sukdessees, licensees or 
concessionaires, provided that such lessees, sublessecs, and licensees and concessionaires are not 
subsidiaries or affiliates of the hlanager), interest on funds invested pursuant to the Enterprise 
Investment Policy and revenue recorded for Promotional Allowances. 

2.24 1-35 Casino. "1-35 Casino" shall mean the proposed griming facility located on 
land in bust for gaming orvned by the Tribe and located at the Southivlesst Corner of U.S. 
Interstate 35 and U.S. Highway 60, Tonkawa, Oklahoma, consisting of ten (10 )  acres more or 
less. 

2.25 TGKA. "TGRA" shall mean the Indian Gaming Regulatory Act of 1 988, PL 100- 
497,25 U.S.C. 8 2701 ct sseq, as same may, from timc to time, be amended. 

2.26 Lewl Requirements. "Legal Requirements" shall mean singularly and 
collectively all appIlcable la~vs including without limitation the Gming  Ordinance, the Code of 
Ihe Tribe. IGR4. rl-re Compact and applicable federal and Oklahoma statutes. 

2.29 Mana~ement Cornmjttee. 'Wanagement Committee" shall mean the two-person 
committee consisting of thc Manager's Representative and an individual designated by the Board 
of Advisors of the Tribe. The Committee shall be responsible for coordinating the policy 
established by the Board of Advisors and for carrying out such duties as are set h r th  and defined 
in tlnEs Apemen l .  The Committee shall remain active during the entire term of this Agreement. 



230 Manager. "Manager" shall mean Gaughan Gaming-Tonkawa. LLC, a Nevada 
limited liability company, and any successors and assigns as permined in accordance wilh 
Section 7.20 n f  this A= rrreement. 

231 Mana~er's Marks. "Manager's Marks" shall mean any senice marks, 
trademarks, copyrigl~ts, tradc names, patents or other similar rights or registrations now or 
hereafter held or applied for and obtained by the Manager in connecrion 14th this Agreement. 

2.32 Manacer's Representative. The "Manager's Representative1' shdl be designated 
by Manager by notice given to the Tribe in accordance with Article 7 af this Apement.  The 
Manager's Representative shall serve: as a liaison betwen the Manager and the Tribc and serve 
on the .Management Committee. There shdl  be a Manager's Representative during the entire 
term of this Agreement. 

2.33 Minimum Balance Working Capital Fund. "Minimum Balance Working 
Capital Fund'" shall mean that amount reconmended by the Mmager, after a detailed revicw of 
the hxum year's operating budget md cash flow requirements, which shall serve as working 
capital for operations and be suf'ficient to retire all of the obligations of the Enterprise expected 
to mature within the year, and as approved by the Board of Advisors, The Minimum Balance 
Working Capital Fund shall Endude amounts in all bank accounts and the cost of marketable 
securities of h e  Enterprise (except for the bank accounts and marketable securities of the Capital 
Reserve Fund) plus the cash on hand in the casino cage- and vaults. -The original Minimum 
Balance Working Capital Fund shall be approximately h n y  interim required 6 ~ '  
incrcase to the Minimum Balance Working Capital Fund'&all, if recommended by Manager and 
approved by the Board of Advisors. be funded from the Enterprise. The Minimum Balance 
Working Capilal Fttnd may be modified by the Board of Advisors upon the recommendation of 
the Manager as pm of the annual budget process. Any exccss working capital funds 
accumulated in the Minimum Balance Working Capital Fund may, on the recommendcarion of the 
Managcr and approval of the Board of Advisors, be transferred to accounts of the Enterprise. 
Any required increase to the Minimum Ralance Working Capital Fund must be approved by Ihe 
Board of Advisors upon the recommendation of the Manager E part of the annual budget 
pmcess and such approved increase shall be added to the Minimum Udmce Working Capital 
Fund annually as provided in the calculation of Distributable Net Revenue. At the end of the 
term of this Agreement, the cash and investment assets of the Minimuin Ralance Working 
Capital Fund shall bc applied to any remaining obligations under this Agreement with any excess 
amount distributed at 111e direction of the Tribe. 

2.34 hlinirnurn Prioritv Pavment. "Minimum Prinrity Payment" shall mean that 
payment due the 'l'si bc on a monthly basis. If  the Commencement Bate is a date other than the 
first day of a calendar month, the Sisl payment u4II be prorated from the Commencement Date 
to the end of thc month. The Minimum Priority Tajment is payable on the tweniy-first (21 st) 
day of each calendar month SoIloning the l a w  of 



No Minimum Priority Payment shalI be owed 
for my full calendar month(s) during which C ~ S S  II andlor Class I11 gaming is suspended or 
terminated at the Facility pursuant to Section 4.4. The Manager shall pay a percentage of the 
Minimum Prjoriv Payment for any partial calendar month during which Class ZI and/or Class Ill 
gaming is either suspended or terminated equal to the prcentase of such calendar month during 
which Class II andfor Class III gaming is conducted. ?he obligation to pay the Minimum 
Priority Payment shall cease upon termination of this agreement for any reason. 

2 3 5  National Indian Gamhc Commission ("NGC"). The W G C "  is the 
commission established pursutmt to 25 U.S.C. 5 2704. 

236 Native Lights Casino. "Native Lights Casino" shall mean the saminp facility 
owned by the Tribe md located at 223 75 North Highway 77, Newkirk, Oklahoma. 

2.37 Net Re~renam. Net Revenues for the purpose of this Agreement shall mean the 
sum of Net Revenr~es (gaming) (Section 2.36. I ) and Net Revenues (other) (Section 2.36.2). 

2.37.1 Net Revenues (gaming). Net Revenues (gaming) for the purposes of this 
A_geemmt shall mean Gross Gaming Kevenue (Win), as heretofore dcfmed, of the Bntwprise 
from Class 11 anct'ar Class I11 gaming less all gaming related Operating Expenses, excluding the 
Management Fee and less the related retail value of' any Promotional AlIowances, and less zhe 
followinp receipts actually received by the Enterprise and included in Gross Revenues: (i) any 
mamities or service charges added to a customer's bill: (ii) any credits ur refunds made to 
L 

customers, guests or patrons; (iii) any sums and credits received by the Enterprise for lost or 
damaged merchandise; (iv) any sales taxes, excise taxes, gross receipt taxes, admission taxes. 
entertainment faxes. tourist taxes or charges received from patrons arid passed on to a 
gnvernrnental or quasi-governmental entity; (v) any proceeds from the sale or other disposition 
of Furnishings and huipment  or other capital assets; (vi} any fire and exiended coverage 
insumnce proceeds other than for business intemption; (vii) any condemnation a~vards other 
than for t e m p o r e  condemnatinn: (viii) any proceeds of financing or refinancing; and (ix) any 
intmst on bank account(s). It is intended that this provision be consistent with 25 U.S.C. 6 
2703 (93. 

237.2 Net Rwennes lether). Net Revenues (other) for the purposes of this 
Agreement shall mean Cross Kevenues, as heretofore defined, of the Enterprise f ~ a m  all other 
sources in support of Class I1 and/or Class I11 g~ming,  such as food and beverage, entertainment, 
and retail. less a11 reiattd Operating Expenses. excluding the Mana~ement Fee and less the 
related retail value of PromorionaI AIlo~vances, if a?. and less the iolloising receipts actually 
received by the Ih~erprise and included in Gross Re~enucs: (i) any ,mtuities or senrice charges 
added to a customer's bill; (ii) any credits or refunds made to customers. guests or patrons: 
Iiii] any sums and credits received by the Enterprise for lost or damaged merchandise: (ill) any 
sales taxes, excise taxes, gross receipt taues. admission taxes. entertainment taxes. tourist tmes 
or charges receivtd from patrons and passed on to a governmental or quasi-governmental entity: 
(Y) any proceeds from the sale or other disposition of Furnishings and bquipment or other 



capital assets; (vi) any fire and extended coverage insurance proceeds other than for business 
interruption: (vii) any condemnation awards other than for temporary condemnation; (viii) any 
proceeds of financing or refinancing; and (ix) any interest on bank account(s). It is intended that 
this provision be consistent with 25 14.S.C. 9 2703 (9). 

2.59 Operating Expenses. "'Operating Expenses" shall mean expmses of the 
operation of the Enterprise, Including but not limited to the following: (I)  the payment of 
salaries, wages, and benefit programs for Manager's employees working at the Facility; Off-Site 
Employees subject to the approval described in Section 4.6.4 and Employees working at Ithe 
Faciliv; (2) materials and suppIies for the Enterprise; (3) utilities; (4) repairs and maintenance of 
the Facility (excluding Capital Replacements); ( 5 )  infast on installment contract purchases 
andlor on loans and debt of she Facility; (6) insurance and bonding; (7) advertising and 
marketing, including busing and transportation of patrons to the Facility: (8) professional fees; 
19) security costs and the cost oT my increased public safety seni'ices directly d a t e d  to the 
Facility: (1 0) reasonable travel expenses for oficers and employees of the Enterprise, Manager 

?or its affiliates 10 inspect and oversee the Enterprise, which cxpenses must not exceed 

- 

C 1 1 ) furniture, fixtures, and 
equipment lease payments, subject to restrictions as specified% Section 4.2.4; (12) trash 
removal; (13) costs of goods sold; (14) any other amounts advanced by Manager and relating to 
the Facility, together with expenses specifically designated as Operating Expenses in this 
Ageemcnt; (1 5) depreciation and amortization; (1 6) recruiting and Eaining expenses; (1 7 )  fees 
due to the VIGC under I G U  or the State of Oklahoma pursuant to the Compact (except fees 
charged by the KIGC for background investigations of Manager and Manager's employees); and 
( 1  8 )  any costs and expenses incurred in connection with enabling the Tribe to comply with 
NEPA. 

2.39.1 If at any time during the tern of this Agreement the Tribe is abIe to obtain 
the Tight to operate slot machines or to obtain the right to conduct Class I1 andtar Class I11 table 
games, any expenses incurred with respect to the obtaining or eslahlishment of such rights, 
including any expenses, payments, or fees made to the State of Oklahoma. shalI be charged as an 
Operating Expense. 

2.40 Pre-Opening Aerccment. Pre-Opening Agreement shall mean the agreement 
between the National Indian Ganling Commission and the I'onkawa Tribe of Indians of 
Oklahoma entercd into In  the Matter of the Notice of Violation of Tonkatva Tribe of Oklahoma 
YOV 06-06 md Temporary Closure Order for the Tonkawa Tribe of Oklahoma CO-06-01. 

2.41 Promotianal rU1o~vnnces. Promotional Allowances shall mean the retaiI value of 
cornplimenta~ food and bcverage and merchandise provided to patrons as promotional items. 

2.42 Psoperh.. "Property" shall mean the parceI of land described in Exhibit "A" 
hereto held by the Unitcd States of America in trust for thc Tribe. 



2.43 State. "State" shall mean the State of Oklahoma. 

2.45 Tankawa Tribal! Constitution. "Tonkawa Tribal Constitution" shall mean that 
certain Constitution and By-Laws of 111e Tonkawa Tribe of Indians of Oklahoma, ratified on 
April 21, 1928. 

2.46 Tribal Committee. "Tribal Committee" shaII mean The Tonkawa Tribe of 
Indians of Oklahoma elected Tribal Committee established pursuant Section I. of ArticIe V of 
the Tonkawa Tribal Constitution. 

2.17 Trihal  gamin^ Commission. "Tribal Gaming Commission'' shall mean the 
body created pursuant to tl~c Gaming Ordinance to replate Gaming in accordance with the 
Compact. I G M  and the Gaming Ordinance. 

2.48 Tribal Governmental Action. "Tribal Governmental Action" means my 
resolution, ordinance, statute, rezulaiion, order or decision of the Tribe or any in-mentality or 
agency of the Tribe, regardless of how constituted, that has the force of law. 

2.49 Tribal Representative. "Tribal Representative" shall mean the person 
designated by the noard of Advisors ro sit on the Management Committee. 

2.50 Tribe. "Trik" shall mean Tile Tonkawa Tribe of Indians of Oklahoma, a 
federally recognized Indian Tribe. 

ARTICLE 3 
COVF,YANTS 

In consideration of the mutual covenants contained in this Agreement, the parties agree 
and covenant: as follotvs: 

3.1 Engagement of M a n a ~ ~ r .  The Tribe hereby retains and engages the Manager as 
its exclusive indcpcndrnt conlraaclr Ibr the purposes of manzing ~ h c  Enterprise md training 
Tribal members and oxl~ers in the management of the Entcrprise. Nothing contained herein 
grants or is intended to grant Manager a titled interest to the Facility or to the Enterprise. The 
Manager hereby accepts such retention and engagement. 

3.2 Term. _Tne term of this Agreement shall begin on the Effective Date afld i j 
continue for a period of years after the Comrncncernent Date. ,$ l- 

"Z - 
3.3 Enterprise. Ncither the Tribe nor any enterprise or instrumentality owned in 

tvhole or in part by the 'I'ribe shall. during the term of this Agreement. develop. manage. awn or 
operate any Class 11 or Class 111 facility other than the Enterprise located at the FaciIitv, the 
Native 1,ights Casino, and the 1-35 Casino. Without limitation. management of the Native Lights 
Casino and the 1-35 Casino referenced in the immediately preceding sentence is wholly outside 
of and no1 covered by the scope of this Agreement. 



3.4 Establishment and Operation of Management Committee. Within t h i e  (30) 
days after the Efl'ectivc Datc, (a) the Manager shall designate the Mana~er 's  Representatives and 
notify the Tribe of their identity pursuant to Article 7 and @) the Board of Advisors shall 
designate the Tribal Representatives md notify the Manager of their identity pursuant to 
Article 7. The Management Committee shall have the obligations, rights and powers described 
in Section 2.29, 

3.5 Manager's Comafiance With Law; Licenses. The Manager covenants that it 
will at all times cornpl~~ with all LegaI Requircrnents, including the Tribe's Gaming Ordinance, 
IGRtZ, the Compact. and any licenses issued under any of the foregojng. The Manager, 
Manager's executive officers and all other persons required by applicable law shall be licensed to 
operate the Enterprise pursuant to the Gaming Ordinance, the Compact and IGRA. The Tribe 
shaIl not unreasonably withhold, withdmw, qualify or condition such licenses. If, as, and when 
my fine is Ievied against the Tribe under the Compact based on the acts of or failure to act on thc 
part of the Manager, then, provided the fine relates to the operation of the Casino and is not 
levied for an act or failure to act or matter that: the Board of Advisors has in writing inmcted 
the Manager to perfom, then the cost and expense of said fine shall k borne by the Manager 
from the Manager's own finances. Likewise, if, as, and when any fine is levied against the 
Managcr under the Compact based on the acts of or failure to act on the part of the Tribe, then, 
provided the fine relates to the operation of the Casino and is not levied for an act or failure to 
act or maner that the Board of Advisors has in writing instmcted the Manager to perform, thm 
the cost and expense of said fine shall be borne by the: Tribe from the Tlibc's OMTI finances. This 
Section shall not be interpreted as precluding Manager h m  challenging, in a forum of 
competent jurisdiction, any law or reg~~latjon, which .Manager believes in good faith, is 
inconsistent with the I G M ,  the Indian Civil Rights Act, 25 U.S.C. 3 1302, the Compact, and/or 
the terms of this Agreement or the Development and Construction Agreement. 

3.6 Tribal Amendments to Gaminp Ordinance. The Tribe covenants that any 
amendments made to the Gaming Ordinance will be a legitimate effort to ensure that Gaming is 
conducied in a manner that adequately proteGts the environment, thc public health and safety, 
and the integrity of the Enterprise. The Tribe further covenm?s that an? amendments to the 
Gaming Ordinance will comply with the foregoing standard. The Tribe will not adopt any 
amendments to the Gaming Ordinance that would adversely impede the Enterprise's ability to 
succeed in the market or which \vould afFect the Manager's rights undcr this Agreement or the 
develop men^ and Construction Agreement. 

3.7 Manaeement Fee. The Tribe agrees to pay the Manager n fcc (the "Mana~ement , , 

Fee") that is calcu!ared as - - - - L> (- 

3.8 No Pre-existing Contracts. The Tribe covenants h a t  there are no valid pre- 
misting contractual impcditncnts to the entry by Ihe Tribe into this Agreement and rhe 
Development and Constructi nn rtyreement. 

ARTICLE 4 
BUSIXESS AND AFFAIRS IN CONRECTFON W T H  ENTERPRISE 



4.1 Manager's Authority and Responsibilitv. All business and affairs in 
connection rvith the day-to-day operation, management and maintenance of the Enterprise and 
the Facility, including the establishrnenr of operating days and hours, shall be the responsibility 
of Ihe Manager. The Manager is hereby granted the necessary power nnd authority to act, 
thtclu~h the Gcneral Manager, in order to fulfifl its responsibilities under this Agreement. 

4.2 Duties of the Manager. In managing, operating, maintaining and repairing the 
Enterprise and the Facility, the Manager's duties shall include, without limitation, the following: 

(a) Assist in the Tribe's improvement and renovation of the Facility in 
accordance with the Development and Construction Agreement; 

(b) Maintain and improve the Facility to insure that it wiII provide a safe and 
clean environment for all Gaming conducted on the premises; 

(c) Operate the Facility during all hours of operation; 

Id) Set advertising budgets and place advenisemcnls; 

(el Promptly pay bills and expenses as they become due; 

(l) Provide fire protection services; 

(g) Comply with all applicable provisions of the Internal Revenue Code; 

fi) Provide, supervise and pay thc cost of any increased pubIic safety 
sm~ices; 

i )  If applicablte. pm~ide assisrmce to the Tribe in order to enabIe the Tribe 
to supply the National Indian Gaming Commission with infomation necessary for 
compliance wjth the Commission's National Environmental Policy Act ('WEPA") 
regulations; and 

) Submit background information required under 25 C.E.R. Section 577 to 
the NationaI Indian Gaming Commission and information required by the Tribe's 
Gaming Ordinance, and pay all fees required by the National Indian Gaming 
Commission or the Tribal Commission in connection with m ~ i e w  of the background 
infomalion. 

42.1 Manaeement. Consistent with the Operating and Capita1 'Budgets of the 
Enterprise, the Manager shall use reasonabie measures fur the orderly adminisbarion, 
management, and operation of the Enterprise and the Facility, including without Iirnitation 
cleaning, painting. decorating, plumbing, carpeting, grounds care and such other maintenance 
and repair work as is reasonably necessav. 

1.2.2 Comnlianee. The Manager shall comply with all du1!7 enacted statutes. 
regula~ions and ordinances of the 'I'ribe. The Tribe shall: [a> enact no law substantially impairing 
the obligazions of the Tribe related to Manager pursuant to this .nigreernent and the Development 



and Cons~ruction Agreement: and (b) shall not act in any way whatsoever, directly or indirectly, 
to causc this Agreement to be mended, modified, canceled, or terminated, except pursuant to its 
express terms or with the consent of the ~Mminager. The Tribe shall take na action nnd adopt no 
statute or ordinance that violates the Indian Civil Rights Act (25 U.S.C. I$g 1301-1303). 
Notwithstanding the foregoing, a breach of this Section 4.2.2 shall nut be a basis to overturn, 
negate or in any manner modify any Tribal Governmental Action through arbitration or other 
proceedings, and any remedy for such breach shaH be subjecr to the Specific Performance 
Restriction as set forth in Section 16.2 of this Agreement. 

4.2.3 Required Filings. The Manager sMI comply with a11 applicable 
provisions of the Internal Revenue Code incIuding, but not Umited to, the prompt filing of any 
cash transmion reports and W-2G reports that may be required by the Internal Revenue Service 
of the Lnited States or under the Compact. 

4-2.4 Contracts in Tribe's Name and at Arm's Leneh. Manager is 
authorized to make, enter into and perform in thc name of the Tribe, sllch contracts deemed 
necessary by Manager to perfom its obligations under this Agreement, provided such contracts 
comply with the terms and conditions of this Agreement, and provided such contracts do not 
obligate the Tribe to pay sums not approved in the Operating and Capital Budgets of the 
Enterprise. Cuntracrs for the operations of the Enterprise shaH be entered into in the name of the 
Enterprise, and signed by the Manager. Any contract, excluding conmcts for capital 
expenditures identified in the Operating and Capital Budgets of the Entaprise requiring an 
expenditure in any year in excess of shall be approved by the Board of Advisors; . L 
such approval shall net be required-for ernplo-$nent or other contrclcts which may include 
agsregntc payments in exccss of 

C 

Neither the Trih nor the Enterprise shalt enter inin any 
transaction of any kind with an: affiliate or insider of the Manager other than trmsactions on 
terms a1 least as favorable to the E~terprise as would be the case in an m ' s  length transaction 
between unrelated parties of equal bargaining power, the terms of which are disclosed to the 
Board of Advisors in writing and approved thereby, such approval not to be unreasonably 
withheld, delayed w conditioned. Notwithstanding mytlling to the contrary contained herein, 
contacts fbr the supply of any goods or seniccs paid for entirely by the Manager may be 
provided by parties afiliated with the Manager or its officers or directors. Payments on such 
contracts shall constitute Operating Expenses only if such contracts m at actual cost and neither 
Manager nor its affiliates obtain any profit in excess of the actual cost. If any such contracts are 
in excess of actuaI cost to Manager or its affiliates, such contracts shall not be an Operating 
Expense and shall be the sole responsibility of Manager. Further. in the event of the Ieasing of 
any gaming equipment to the 'Tribe for use at the Enterprise, neither Manager nor any of' its 
affiliates shall obtain any direct or indirect financial benefit from such leasing activity, 
No~withstanding anything to the contrav, Manager shall deliver copies of all contsacts executed 
by it on behalf of the Enterprise to the Managcmenl Cornminee on a monthly hasis. Nothing 
cantained in this Section 4.2.4 shall be deemed to be or constime a waiver of the Tribe's 
sovereign immunity. 

4.3 Securitv and Public Snfct~.  The Manager shall provide for appropriate security 
for the opention of l!le 13nleqxisc. All aspects of tlre Facility security shall be the responsibility 



of the Manager. Any security officer shall be bonded and insured in an amount commmsurate 
with his or her enforcement duties and obligations. 

4.3.1 SecnritvlPolice Services, Secnrity/poEice services shall be divided into 
the operation of the Tribal PoIice, security personnel and sunfeil~ance personnel. 

(a) The TribaI Police, n branch of the Tribal Government, shall be 
responsible for all mest situations in conjunction with other law enforcement oficers 
where appropriate; 

(b] The Manager shaIl be solely responsible for the hiring, training, and 
supervision of the security personnel. Security persome1 shall be responsible for the 
security of the mwey and tokens and perform such other duties as the Manager shall 
require, including, but not limited to, responsibility for carrying on$ the emergency plan. 
The parties acknotvledge, however, that. should the Tribe so choose, at any time, the 
Tribe may add a Tribal security person ta the security teams in the Casino. The cost of 
such a security person shdl  be solely borne by the Tribe; 

(c) The Tribal Gaming Commission shalI have unfettered access to all 
aspects of the Enterprise. including access to the sutveiIlance room at any time; and 

(d} Any increased direct cost of public safety or fire protection shall be an 
Operating cost af'the Enterprise. 

4.4 Dama~e.  Condemnatinn or ImposaibiIitv of the Facilitv. If the Facility is 
damaged, destroyed or condcrnncd so that contil~ued development, construction or operation of 
Gaming cannot be or can no longer be continued at the Facility, the FaciIi~y shalI at the Tribe's 
option be reconstructed if the ins~irance or condemnation proceeds, together with any other funds 
available to the Tribe, are sufficient to restorc or replace the Facility to a condition at least 
comparable ta zhat before the casualty occurred or such other condition as Manager and the Tribe 
may agree. If the insurance proceeds, together with other funds available to !he Tribe, are not 
sufljcient to so restore or replace the Facjlitl~ or are not used to repair Ihe Facility, the Tribe shall, 
with the assistance of Manager, adjust and settle any and a11 claims for such insurance proceeds 
or condemnation awards, and such proceeds or awards and my undistributed Distributable Net 
Revenue pursuant to this Agreement shalI be applied fint to the amounts due undcr any 
indebtedness pertinent to the Facility payahle by thc Tribe (whether to Manager or third parties); 
second to pay any third p a q  liabilities of the Enterprise; third to any amounts owed to hqanager 
(other than my loans); and fourth to the Tribe; but subject. in each case, to m y  applicable 
subordination agreements. 

4.5 Conduct of Gamine, A11 Gaming covered by the Agreement shall be conducted 
in accordance wit?] aI! I,e~al Kcquirements as required by 25 CFR $53  1.1 (a). 

4.6.1 Mana~er's Res~onsibiIitv. Subject lo the terns of this Agrcerneni, and 
subjcci to the T ~ b a l  Gaming Commissjon's ability to determine and verify that each employee 
has all nccessarv qualifications to obtain and maintain the required gaming license, Mmagcr 



shall have the exclusive responsibility and authority to direct the selection, hiring, Mining, 
control and discharge of all employees performing replar services For the Enterprise in 
connection with rhe maintenance, opera?ion, and mmagcrnent of the Enterprise and the Facility 
and any activit~ upon the Property. 

4.6.2 Manager's Emplwees. Subject to the Budge& it is anticipated that 
M a n a p  will initially employ persons including, but not limited to those holding the foIlo~ing 
job titles at the Facility: Cieneral Manager, Director of Finance, Director of Marketing, Director 
of Services, Director of I3uman Resources, Director of Facilities, and Games Supervisor. 
Nothing contained herein is intended to limit Manager's right to expand. consolidate, or eliminate 
any of these positions. Manager may also employ persons in other job categories it determines 
are neccsssty to properly staff the Enterprise. Pursuant to Section 4.6.5, the Manager shalI give 
prefemcc in recruiting, training and employment to qualified members of the Tribe. 

4.63 Enterprise Ernplovees. Subject to the Budget, M a n a p  shall hire 
sufticieht employees to effectively staff the Enterprise. A11 such employees shaII be employees 
of the Tribe, but under Manager's supervision. Pursuant to Section 4-62, the M a n a g  shall give 
preference in recruiting, training and employment to qualified members of the Tribe. 'fie 
Manager shaIl not hire any employees that are excluded by the Pre-Opening: Agrcernent with the 
NIGC or by an exclusion order of the Tribal Gaming Commission. 

4.6.4 Off-Site Emplnvees. Manager shall also have the right to use employees 
of Manager w Manager's al'filiates not located at the Facility to provide services to thc Facility 
("Off-Site Emplovees"]. AIE matters related to the use of such empIoyees shall be subje~t to the 
budyt  approved by the Board of Advisors, and be based on a cost recovery basis only as start- 
up c-xpcnses or operating expenses as appropriate. In addition, all Off-Site: Employees shall at 
all limes comply with all licensing requirements of the Tribal Gaming Commission md shall 
result in no additional (direct or indirect) compensatjon or profit to Manager. Payments to Off- 
Site Employees shall constitute Operating Expcnses only if such payments are at Mlanager's 
actual cost and neither Manager nor its affdjates obtain any profit in excess of the actual cost. If 
any such payments are in excess of actual cost to Manager or its affiliates, then such payments 
shall no1 constitute an Operating Expense and shall be the sole responsibility of Manager. 

4.6.5 lndian and Other Preference, 'VS7ages. Training and Emplovment. In 
order to maximize benefits of the Enrcrprisc lo the Tribe, the Manager shall, during the Term of 
this Agreement. give prcferencc in recruiting, training and cmplaymcnt lo qualilied members of 
the Tribe and their spouses and adult children in all job categories of the Enterprise. including 
rnanagcmtnt positions, in the fdlo~ving order of preference to the extent consistent fiith Iarv: 
{a) enrolled Tribal members: (b) spousc, parent or children of Tribal members; (c) other Native 
Americans: (d) others from the Tonkawa communit~l; (e) others from the region; and (f) others 
from the state of Oklahoma. The Mmager shalI, In consultation with the Tribe, develop a plan 
for training qualified members of the Tribe in upper managemen1 roles during the term of this 
Agrcemen~. Ihe plan shdl be presented for approval by the Board of Advisors no later than the 
end of the first year o f  operation and shall commence wi t l~ in  the first thineen (1 3) months of 
operation. The training program shall include training for all management positions. including 
those initiaIIv fiITed with Manager"-Employees, to enable tribal members to fi l l  all mana, wrnent 
positions by the end of the - year term of this Agreement. The cost of the trainin: plan 6 

/ 



shall be an Operating Expense. In order to recruit Tribal members, spouses and adult chiIdren. 
the M a n q e ~  shall take the folloiving actions: provide job fairs for members of the Tribe and 
clearly spcci fy in all job advertisements the preference for Tribal members. 

4.6.6 Removal of Ernaloveea. The General Manager will act in accordance 
with the Enterprise Ernployec Policies wit11 respect to the discharse, demotion or discipline of 
any Enterprise employee. 

4.6.7 Determination of Onalifications and Compensation. Subject to the 
Tribal Gaming Commission's ability to determine and verify that each employee has all 
necessary qualifications to obtain and maintain the required gaming license, Manaper shall have 
the sole responsibility for determining whether a prospective employee is qualified and the 
appropriate lewl of compensation to be paid thcreto. 

4.6.8 Ernplovee Back~mund Check. A backpound investigation shaH be 
conducted by the Tribal Gaming Commission in compliance with a11 Legal Requirements, to the 
extent applicable, on each applicant for employment as soon as reasanably practicable. No 
individual whose prior activities. criminal record, if any, or reputation, habits and associations 
posc a hear to the public interest, the effective regulation of Gaming, or to the gaming Iicenses 
of the Mana_ger or any of its subsidiak or affiliates, or create or enhance the dangess of 
unsuitable, unfair or illegal practices and methods and activities jn the conduct of Gaming, shall 
be employed hy the Manager or the Tribe. The background investigation procedures employed 
by the Tribe shall satisfy all repufatary requirements independentIy applicable to the Tribe and to 
the Manager. 

4.6.9 Enterprise Ernplovee Policv. 'me Manager shall prepare a draft of 
personnel policies and procedures (thc "En~emrise EmpIovee PoIicy"), including a job 
classification system with salary levels and scales, which policies and procedures shall h 
approved by the Board of Advisors. The Enterprise Employee l'olicy shall include a grievance 
procedure in order to establish fair and uniform standards far the employees of the Tribe engaged 
in the Enterprise, which wjll include pmcdures for the resolution of disputes between Manager 
and Enterprise EmpIoyees as set forth in Exhibit "B" anached hereto. Employment policies shall 
ensure the utilimtion of the Tribe as a primary point of dissemination of information related to 
employment and career opporttlnities. The Tribal Education and Training Ofice shall serve as 
an initial contact and referral source for tribal members and other Indians, and rcview training 
and career paths. Any revisions to the Enterprise Employee Policy shall not be effective ~lnlcss 
they are approved in the same manner as was the arisfnal Enterprise Employee Policy. All such 
actions shall comply with applicable Tribal Saw. 

4.7 Marketine and Advedising. The Manager shall have responsibility to advertise 
and promote thc Enterprise. the budged for which marketing and advertising activities shall be 
included in the annual operating budget approved by thc Management Committee as described in 
Section 4.10. Manager. in marketing and advertising the Facility, shall. pursuant to Section 
4.6.J1, hwe h e  right to use marketing and advertising services of Off-Site Employees. The cost 
of such marketing and advertising activities shall result in no additional (direct or indirect) 
compensation or profit to Manager. and shall constitute an Operatine Expense. 



4.8 Enternrise Bank Accounts. The Management Committee shall7 with appvaI of 
the Board of Advisors. select a bank or banks located in the State of OkIahoma for the deposit 
and maintenance of the funds of the Enterprise and shall establish such bmk accounts as the 
Manager deems appropriate and necessary in the course of business and as consistent with this 
Agreement, including, but not limited to accounts to service the Minimum Balance Working 
Capital and the Capital Resenre Fund. Na bank account of the Enterprise shall be opened 
without prior wrinen notice to the Management Committee and a ~esolution signed by the Board 
of Advisors of the Tribe. 

4.9 Pre-Opening. Three (33 months prior to the scheduled Commencement Date, 
Manager shall commence implementation of a pre-opening pro_mm, which shall incfude all 
activities necessary to financially and operationally prepare the Facilities far opening. To 
implement the pre-opening pro-m, Manager shall prepare a comprehensive pre-oping 
budget. which shall be submitted to the Management Cornminee for its approval. 

A10 Operatine Budeets. Manager shall, prior to the scheduled Commencement Date, 
submit l o  the Board of Advisors for its approval, a: proposed operating budget and business plan 
for the remainder of the current year  owra ratio^ Rudoet and Business Plan"). Thereafyer, 
Manager shall, not less than sixty (60) days prior to the commenocment of each full or prtial 
year, submit to the Board of Advisor;. for its approval, a proposed Operating Rudget and 
Business Plan for the ensuing full or partial year, as the case ma): be. The Roard of Aduisarr;' 
approval of the Operating Budget and Business Plan shall not be unreasonably withheld or 
delayed. Managw shall meet ~ G t h  the Board of Advisors to discuss the proposed Operating 
Budget and Rusiness Plan, and the Board of Advisors' approval shall be deemed given unless a 
specific written objection thereto is delivered by it to Manager within thirty (30) days after 
Manager and the Board of Advisors have met to discuss the proposed O p t i n g  Budget and 
Business Plan. If the Board of Advisors for any reason declines to meet with Manager to discuss 
a proposed Operating Budga and Business Plan, it shall be deemed to have given its consent 
unless a specific written objection is delivered by it to Manager milhin fifteen (15) days ailer the 
date the proposed Operating Budget and Business Plan are submitted to the Board of Advisors. 
The Board of Advisors shall review the Operating Rudget on a line-by-line basis. To be 
effective, any notice that disapproves a proposed Operating Budget and Business Plan must 
contain specific objections ro individual Budget line items. Jf the initial proposed Operating 
Budgct contains disputed budget item(s), the Board of Advisors and Manager agree to cooprate 
with each other in good faith to resolve the disputed or objectionable proposed itern(s). If the 
Board of Advisors and Manager are unable to resolve the disputed or objectionable itcrn(s) prior 
to the commencement of the applicable year, the undjsputed portions of the proposed Operating 
Budget shall be deemed to be adopled and approved and the corresponding line iternds) contained 
in the Opcra~ing Budget for thc preceding year shall be adjusted as set forth herein and slrall be 
substituted in lieu of' thc disputed jtern(s) in the proposed Operating Budget. Those line items 
which are in dispute shall be determined as follows: 

(a) For disputed i tms  other than those involving payments to Manager or 
any of its aililiates, such items shaIl be determined by increasing the preceding year's 
actual Expense for the corresponding line items by an amount determined by Manager 
which docs not exceed the Consumer Price Index for All Urban Consumers publislred 
b!r the Bureau of Labor Statistics of the United States Department of I-abor. U.S, City 



Avenge, all items (1982-1 984 = 100) for the year prior to the year with respect to which 
the adjustment to the line item(s) is being calculated or any successor or replacement 
index thereto. The resulting Operating Budget obtained in acco~dance with the 
preceding sentence shall be deemed to be the Operating Budget in effect until such time 
as the Board of Advisors and Manager have resolved the disputed items. 

(b) For those disputed items involving payments ro Manager or my of its 
affiliates. the prior year's budget for the disputed item shall m a i n  in effect until such 
time as the Board of Advisors and the Manager have resolved the disputed items. 
Manager may, after approval by the Board of Advisors, revise the Operating Budget 
from time to time, as necessary, to reflect any unpredicted significant changes, variables 
or events or to include significant, additional, unanticipated items of expense. Manager 
may, aRer notice to the Board of Advisors, reallocate part at all of the morn1 budgeted 
with respect to any line item to another line item and to make such other modifications 
to the Operating Budga as Manager deems necessary. Tn addition, in the went actual 
Gross Revenues for my inferim accounting period are greater than those provided for in 
the Operating Budget. the mounts approved in the Operating Budget for gucst services, 
food and beverage, telephone, utilities, marketing and the repair and maintenance of the 
Facility for any month shall be automatically deemed to be increased to m amount that 
hears the same relationship (ratio) to the amounts budgeted for such items as actual 
Gross Revenue for such month bears to the projected Gross Revenue for such month. 
The Trike acknowledges that the Operating Budget is intended onIy to be a reasonable 
estimate of the Enterprise revenue and expcnses for the ensuing year. Manager shall not 
be deemed to have made any guarantee: warrant); or representation whatsoever in 
connection with the Operating Budget. \lrithout limitation, any payments made to 
Manager pursuant to any affiliate or other related contracts shall at all times be subject 
to the cap an payment to the Manager as set forth in Section 4.27.1 of this Agreement. 

4.10.2 Adjustment to Operatine E u d ~ e t  and Business Plan. If Manager 
encounters circumstances \vI~ich require unbudgeled and unexpec~ed cspendirr~res not foreseen 
at the time of preparation of the Operating Budget and Business Plan and which Manager deems 
reasonably necessq,  in addition to and without limiting the instances described in 
Sections 4.10.4.1 1, and 4.12 and the remedies in Manager may, without the Roard -- - 
of Advisors' . - approv~l. make such expenditures for so long as the same will ROC in any quarter, 
cxceed of the amount budgeted for m y  department. Such limitation shall not apply to the 
realloc~ori'of budgeted dollars within any department. Manager shall have the right. from time 
to time during such ycar. to submit a revision lo the Operating Budget and Business PIan to the 
Board of Ad~isors for approval, which approval shall not be unreasonably withheld or delayed. 
'The Koard of Advisors will review alI proposed revisions to m Oprating Rudget and Business 
Plan on a line by line basis in the same manner as the Operating Budget and Business Plan. If 
the Roard of Advisors shall disapprove or raise any ab+jections to any items contained in 
revisions to an Operating Budget and Business Plm, Manager shall continue to usc all 
reasonable efforts to comply ~Yith the Operating Budge1 and Business Plan until a proposed 
revision has been approved or this Agreameni is terminated. 

4.16 Capital Bad~ets.  Manager shall, not less than sixty (60) days prior to the 
comrnencemem oi'cach 1. ear, submit ro the Board of Advisors a recommended "Capital Budget" 



for the ensuing full or partial year, as the case may be, for furnishings, equipment, and ordinary 
capital replacement items ("Capilat Replacements") as shall be required to operate the Enterprise 
in accordance with sound business praclices. ?he Board of Advisors and Manager shall meet to 
discuss the proposed Capita1 Budget and the Board of Advisors shall be required to make 
specific uritten objections to a proposed Capital Budget in the same manner and within the same 
time periods specified in Section 4.1 0 with resrJect to an Operazing Budget. Proposed revisions 
of the Capital Budget shdI be considered in the same manner and within the same time frames 
specified in Section 4.10. 73e  Board of Advisors shaIl not unreasonably withhold or delay its 
consent. Unless the Board of Advisors and Manager othenvise agree, Manager shaIl be 
responsibIe for the design and installation of Capital RepIacements, subject to the Board of 
Advisors approval and right to inspect. 

4.12 Capital Re~Iacements and Maintenance. The Tribe, through the Board of 
Advisors. shall eiYeci and expcnd such amounts for my Capital Repltacements as shall be 
required, in the course of the operation of the Enterprise, 10 maintain, at a minimum, the 
Enterprise in compliance with any LqaI Requirements and to comply with Manaser's 
recommended programs for renovation, rnodernimtion and improvement intended to keep the 
Enterprise competitive in its market or lo correct any condition of an ernerzency nature. 
including without limitation, maintenance, repIacements or repairs which are required to be 
effected by the Tribe through the Board of Advisors, which in M a n a p ' s  sole discretion requires 
immediate action ta preserve and protect the Facility, assure its continued operation, andor 
protect the comfort, health. safety andlor welfare of the Facility's guests or empIoyees. Manager 
is authoriired to take a11 steps and to make all: expenditures from the Enterprise's bank account, or 
Capital Rescrve Fund. described at Section 4.13, (in the case of expenditures for Capital 
Replnccments) as it deems necessary to repair and correct any such condition, regardless whether 
such provisions have bcen made in the Operating Budget for any such expenditures, and the cost 
thereof may he advanced by Manager and reimbursed forn future revenues. Design and 
installation of Capital Replacements shall be affected in a time period and subject to such 
conditions as the Management Committee may establish to minimize interference with or 
disruption of ongoing operations. 

4.13 Creation, Use and Disposition OF Capital Reserve Fund. Manager shall 
establish a rcsenc fund for rhe purpose of pr~rchasing additions, replacements or improvements 
to the physical assets (including applicable systems softxvarc) d the Facility by transferring a 
pcrccntagc. as set forth below. of the monthly Net Revenues to an Enterprise I3ank Account 
established for this purpose. All amounts in the Capita1 Reserve Fund shall be invested in 
interest bearing investments to the extent that availability of funds. when required, is not thereby 
impaired. Interest earned on amounts deposited in the Capital Rescnre Fund shall be added to 
the balance available for the purpose of the Capital Reserve Fund. Manager sllaI1 invesi these 
funds in accordance with an investment policy adopted by the Board of Ad~~isors. Manager shall 
dmw on the Capital Resene Fund to purchase those items included in the ""Capital Budget" 
approved by the Hoard of Advisors or such emer2ency additions or replacements as shall be 
required to keep the Enterprise in compliance with lcgnl requirements or such additions or 
replacements necessary to protect the comfort, heahh. safety or welfare of the Facility's guests or 
employees or the operating standards of the Enterprise. Deposits into the Capital Reserve Fund (4 
shall bc each month. Such transfers shall be made from Distributable Net -- 
KcvenuG, shall nor be dcerned sn Opcrrltinp Expensc and shall be made each month by the 



twenty-first day to disburse the previous month's addition to the Capital Reserve Fund. At the , , 
end of any fiscal year, if the actual amount remaining in the Capital Reserve Fund exceeds - 

r .- 
- any such excess shall be distributed at the direction af the Tribe. At the end of the 

term of tEis Agreement, the cash and investment assets of the Capital Resenre Account and the 
Capital Reserve Fund shall be applied to any remaining obligations under this Agreement, with 
any excess amount djstrfbutcd at the direction of the Tribe. 

4.1 3.1 Supplv Items. Anything with GAAP useful life of one (1) year or less is 
deemed a supply item and not a capital item. 

4.13.2 Expenditures. Any expenditures for capital replacements, which have 
been approved in the budgel process, may be paid fTom the Reserve Fund without further 
approval from the Tribe. 

4.1 4 Litigation. If any claim or legal action is brought against the Tribe, the Manager. 
the iyanagement Committee. the Road of Advisors or any employee of the Manager or of the 
Enterprise at Ihe Facilip or Board of Directors of the Tribe by any person arising out of the 
operatian of the Enterprise ar against the Manager, its parent, subsidiaqr or affiliates arising out 
of Manager's participation in the Tribe's manager selection process or the execution sf this 
Agreement or any other related agreement b m e e n  Tribe and Manager, Ihe Tribe, the Board of 
Advisors, or the Manager, as appropriate, shall defend such action. A31 liabilities, costs and 
expenses, including reasonable anomeys' fees and disbursements incwred in defending and/or 
settling any claim or action which are nor coved by insurance and which, as to Manager, relate 
to acts or omissions of Manager within the scope of its authority under this Agreement, shall be 
an Opmating Expense, or, if incurred prior to the Commencement Dare, shall be a Start-up 
Expense. 'me only exception to the foregoing shall be that each party will be responsible for its 
QIWI acts if same are proven to be willful or wanton. Further, notwithstanding anything to the 
contrary contained herein, to the extent that the attorneys' fees incurrcd by Manager am in 
connection with acts or omissions of Manager where Manager is adjudicated to be at fault, then 
such attorneys' fees shall not constitule an Operating Expense. 

4.15 No Manager W a ~ e s  or Salaries. Except as otherwise provided, ~ j t h  respect to 
Manager's employees described in Section 4.G.2 and Off-Site EmpIoyees described in Section 
4.6.4. neither the Manager nor any of its officers, directors or shareholders shall be compensated 
by wages from or contract payments by the Enterprise for their efforts or for my work which 
they perform under this Agreement, other than loan repayments, and the Management Fee  paid 
to Manager under Section 6.4. Nothing in this subsection shall restrict the ability of m employce 
of the Enterprise to purchxc or hold stock in the Manager, its parents, subsidiaries or afiliates 
where (a) such stock is publicly held, and (b) such employee acquires. on a cumuIative basis. less 
than fivc pcscent (5%) of the outstanding stock in the corporation. 

4.1 6 Internal Control Svstcrns. The Manager shall install systems for monitoring of 
aH funds. which systems shaJI be submitted to the Hoard of Advisors for approval in advance of 
implemefira~ion. which approvai shall not be unreasonably withheld. The Board of .Ad\' 71sors 
shall retain the right to review a11 internal controI systems (the "Internal Control Svskms") and 
my changes instituted to the Internal Contsol Systems of the Enterprise. 'fie Hoard of Ad\' '1sm 

shall have the right to retain an audifor to review l l ~ e  adequacy of thc Internal Control Systems 



prior to the Commencement Date. The cost of such review shall constitute a start-up expense. 
Any significant changes in such systems niter commencement of operation of the Facility also 
shall be subject to review and approval by the Board of Advisors. The Board of Advisors and 
the Manager shall have the right and duty to maintain and police the Internal Control Systems in 
order to prevent slny loss of proceeds from the Enterprise. The B o d  of Advisors shall have the 
right to inspect and oversee the systems a1 all times. <fie Manager shall install a closed circuit 
television system to be used for monitoring the cash handling activities of the Enterprise. 

4.17 Daily Denosits to Depositom Account. The Manager shall establish for the 
benefit of the Tribe in  he 'I'ribc's name a Depository Account. The Manager shall collect all 
gross revenues and other proceeds connected with or arising from the operation of the Enterprise, 
the sale of all products, food and beverage, and a11 other activities of the Entmprise and deposit 
the reIated cash into the Depository Account at least once during each 24-hour period. AII 
money received by the Enterprise on each day that it is open must be countcd at the close of 
operaZions for that day or at least once during each 24-hour period. The parties hereto agree to 
obtain a bonded transportation sentice to effect the safe transportation of the daily receipts to the 
bank, if such service is available at a reasonabIe cost and if not provided by the bank. which 
expense shall constitute an Operating Expense. 

4.18 Disbnmment Account. The Manager shall estabIish for the benefit of the Tribe 
in the Tribe's name a "Disbursement Accourrt". The Manager shalI, consistent with and pursuant 
to the approved m u a l  budget, have rcsponsibiIjty and authority for making all payments for 
Operating Expenses, debt service, management fees, and disbursements to zhe Tribe from the 
Disbursement Account. 

4-19 No Cash Disbursements. The Manager shall not make any cash disbursements 
fiom the bank accwnts or cash on h,md except for rhe payment of cash prizes or disbursements 
from any petty cash fund of Any and all other payments or disbursements by the ' ,  

.. 
Manager shall he made by che& or transfer drawn against a bank account. 

4.20 Transfers Between Accounts. The Manager has the authority to transfer funds 
amon2 thc Operating Accounts, cscla~di~lg t11e Capital Resen-c account, in order to pay Operating 
Expenses, to pay amounts due under the Development and Construction Agreement, the 
Minimum Priority Payment, the investment of Minimum Balance Working Capital Funds 
pursuant the Enterprise Investment Poticy and the fees payable ro Manager prmuant ro this 
Ageement and an!: other payments provided for in Section 6.4. 

4.21 Insurance. The Manager, on behalf of the Trjbc. shall obtain and maintain, or 
cause i ~ s  agents tu maintain. with responsible insurance carriers licensed to do business in the 
State of Oklahoma. insurance in compIian~e with the Compact and satisfacrory to Manager and 
the Management Committee covering the Facility and the operations of the Enterprise, naming 
the Tribe. the Manager, its parent and other affiliates as insured parties. 

432 PLccounf  in^ and Boob on Account. 

4.22.1 Statements. The Manager shall prepare and prolride to the Trjbal 
Committee. monthly financial statements of the Enterprise. which shall indude, without 



limitatinn. a current balance sheet, income statement, statement of cash flows, operating reports, 
and the balance held in the Minimum Balance Working Capital Fund and in the Capital Reserve 
Fund. In addition, upon the ques t  of the Tribal Committee, Manager shall additionally provide 
copies of the foregoing statements prepared on a quarterly m&or on an annual: basis. and after 
the full year of operations of the Enterprise, will include comparative statements of a11 revenues, 
and all other amounts collected and received, rtnd all deductions and disbursements made 
therefrom in connection with the Enterprjse. The monthly and quarterly statements and reports 
provided by Manager pursuant to this Section 4.22.1 shall be delivered by the fsvmty-first (2 1'') 
day of the month followjng the completion o f  the applicable month or quarter, with the annual 
operating repoit delivered within sixq (60) days of the year end. Tnc annual cetified audit of 
the Enterprise shall be conducted by t l ~ e  Tribe's audit firm. The Tribe, the l3.1.A. and the NIGC 
shaIl also have the right to perfom specid audits of the Enterprise on any aspect of the 
Enterprise at any time without restriction. The costs i n c m d  for such audits shall constitute an 
Operating Expense. Such audits shall be provided by the Tribal Committee to dl applicable 
federal and state agencies, as required by law, and may be used by the Manager for reporting 
purposes under federal and state securities laws, if required. The auditors shall have access to all 
books and records, all cash management procedure manuals, all internal control manuals, and a11 
other records, documents, papers and persons of the Enterprise or empIoyed by the Enterprise as 
the auditors shall deem necessary. For each audit performed by the auditors. the auditors shall 
provide Manager with a draft management letter, and shall permit Manager a reasonable time 
within which to respond lo the management Iettcr 1.vith changes to the operations of the 
Enterprise. which address the concerns expressed in the draft management letter. The Manager 
warrants that it shall retain in the strictest confidence thc information provided by the Tribal 
Committee. and shall include in en? reports concerning Manager's financial affairs only such 
portions of infnrmation supplied by the Tribal Committee as is required by statute to be 
provided. The Tribal Committee shall provide copies of the auditor's annual audit to the NIGC 
and to such other governmental agencies as may be required by law. 

4.22.2 B o o h  of Account. The Manager shdl maintain full and accurate books 
of account at an office in the Facility or at such other location as may be approved by the Tribe, 
The Tribe shall have irnmcdiate access to the daily operations of the Enterprise and shall have 
the ~mlimited fight to inspect, examine. and copy aII such books and supporting business records. 
Such rights may be exercised through an agent, employee, attorney, or independent accountant 
acting on behalf of the Tribc. 

4.22.3 Accountinp Standards. Manager shall maintain the bonks and records 
reflecting the operations of the Enterprise in accordance with the accounting practices selected 
by the Tribe in confomity with Generally Accepted Accounting Principles consisfently applied 
and shall adopt and follow a fiscal year as identified and selected by the Tribe, The Facility level 
generated accounting records reflecting detailed day-to-day transactions of the Facility's 
operalions shall be kept by Manager and shall be immediately accessiZlIe and available for 
inspection by the Tribe. The accounting systems and procedures shall, at a minimum (i) comply 
with the Compact between the State of Oklahoma and the Tribe; (ii) include an adequate system 
of internal accounting cont~ols: (iii) permit the preparrttion of financial sratements in accordance 
with penerally accepted accounting principlcs; (iv) be susceptible to audit; (v) permit the 
calculntian and payment of the Management Fee as described in this A-wemen1 and Ihe 
calcrtlatian by the 'fribe and the NlGC of annual fees payable under 25 C.F.R. Section 5 14.1 : and 



(vi) provide for the allocation of operating expenses or overhead expenses among the Tribe, the 
Tribal gaming operation, the contractor, and any other user of shared facilities and services. 

4.22.4 Accounting Senites. Subject to the Tribe" ability to approve the 
location of books and records as set forth in Section 4.22.2 above, all accounting services for the 
Facility shall be performed by Enterprise ErnpIoyees, Off-Site EmpIoyees or third party 
contractors to be determined by the Manager. The cost o f  such services shall constiMe an 
Operaring Expense. 

4.23 RetaiZ Shops and Concessions. With respect to the management of the shops 
and concessions located within the Facility, the Board of Advisors shall apprwe in admnce in 
writing the specific t ype  or types of shops or concessions proposed by the Manaser to be 
authorized for inclusion in the Enterprise. 

424 Enfernrise 0geratin.e Standards. Manager shall operate the Enterprise in a 
proper, eMicicnt and compelitive manner in accordance with operating standards established by 
the Management Committee and ratified by the Board of Advisors, which standards shall be 
consistent with the operating standards of the industry generally. 

4.25 Manlager" Use of the Facilitv. Manager may use the Facility ns a model gaming 
entewse for the purpose of tours by, or di~play to, Indian tribes or other papties which may bc 
interested in developing gaming operations to be managed by Manager, provided that such lours 
will not mreasonably interfere with the opemtion of the Enterprise. and that the cost thereof will 
not constitute an Operazing Expense of thc Enterprise. 

4.27 Optional Marketing Servicts, The Tribe acknowledges that Manager or 
Manages" saffilialcc may provide services in addition to those which arc encompassed by this 
Agreement. The Tribe agrees to consider in good faith any bidslproposals presented to it by 
Manager or an? of its affiliates for such additional sentices relative to the Casina; it being 
understood, howcver. that this Section shall in no event be construed to require the Tribe to 
accept any such bidlproposal. 

4.27.1 Cap on Pavments to Manager. Except as othenvise set forth in this 
Asreement, charges to and amounts payable by  the Tribe under this Agreement: \when combined 
with the Management Fee, shall not cxceed I '  In addition, 
except for payment of the Mana_eement ~ec-and interest payable by the Tribe toTfmager with 
respect to any loans from Manager to the Trihe, all payments to Manager shall refl cct Manager's 
actual. cost of such paynent items, and in no event shall Manager charge or receive. eirher 
directly ar indirectly. any profii in excess of Manager's actliaI cost. 

4-28 Limits of Charzw to Enterprise for Remlatorv Costs. Without intending to 
Iirnit the J'rihc's nbilily to budget an!. arnounl it detcrminrs necessay for the resulation of 
gaming at the Enterprise, the Tribe and Manager agree that the rnnvjmum payable by the 



Enterprise for tribal regulatory cost shall be an amount not to exceed an amount to be agreed to 
by the pdies. 

4.29 Amced Ceiling for Repavrnent of DweIonment and Cnnstmction Costs. The 
Facility is already in existence and therc arc no plans for expansion that would significantly 
change the current ibotprint of the Facility. Any changes to the Facility will be limited to 
internal renovations, upgrades and similar improvements ta  the Facility. 

- 
The Tribe's total 

financial obligations for renovations. upgrades and improvements to the Facility shall not exceed 
C - -  . - -... - . *. -  . - - - -  *. .-. - - -  - - -  - 

- 

AFtTlCLE 5 
LIENS 

The Tribe specifically warrants and represents to the Manager that during the term of this 
Apement the Tribc shall not act in my way whalsoever, either directly or indirectly, to cause 
any pxty to become an encumbrancer or lien holder of the Propaty or the Facility. or to allow 
any party to obtain any interest in this Agrmant without the prior witten consent of the 
Manager, and. wberc applicable, consent h m  thc United States, except as provided in the last 
sentence of this paragraph. The Manager specifically warrants and represents to the Tribe that 
during the term of this Agreement the Manager shall not act in any way, directly or indirectly, to 
cause any party to become an encumbrancer or licn holder of the Property or the Facility. The 
Tribe and the Manager shall keep the Facility and Property frce and clear of all mechanicshand 
other liens sesulring from the construc~ion of the Facility and all other Iiens which may attach In 
the Faciliv or the Propertv? which shall at all times remain the property of the United States in 
trust for the Tribc. If any such lien is claimed or filed, it shall be the duty of the Tribe m d  the 
Manager to dischqe the lien within 30 days after having been given witten nofice of such 
claim, either by payment to the claimant, by the posting of a bond and the payment into the court 
of the amount necessary to relieve and discharge the Property from such claim, or in any other 
manner which will result in the discharse of such claim. Nothing herein shall prevent the Tribc 
from utilizing the proceeds of the Enterprise to secure borrouing ibr governmental md economic 
development purposes as long as samc is subordinated lo the Capital Replaccrnent Reserve, 
Operating Expenses, and the Mmagcmenl Fee. Notwithstanding the foreping, p~uchase rnoncy 
security interests in personal propcrty may be granted wirh the prior written consent of the Board 
of Advisors and, when necessarl;. the B.I.A., United States Department of lnterior andlor the 
NlGC as appropriate, 

ARTICLE 6 
MANAGEMENT FEE, REIMBURSEMENT AWD DISBURSEMENT 

6.1. Mana~ement Fee. Subject to the provisions of Section 6.4, on or before the 
twenty-first (21s) day of c;acl~ month after the first calendar month of operation. Manager is 
authorized by the Tribe to pay itself from the Minimum Balance Working Capital Account its 
3lanagemerlt Fee. 



6.2 Disbumements. As and when received by Manager, a11 menucs shall be 
deposited in the Bank Accourrt[s) created pursuant to Section 4.8 of this Agreement. There shall, 
in turn, be disbursed by Managcr, for and on bchaff of the 'l'ribe. funds from the Rank Accountls) 
to pay, to the extent available: Operating Expenses and required deposits into the Capital Reserve 
Fund for Capital Replacements. 

6 3  Jlntentionalh Left Blank1 

6.4 Pavment of Fees and Tribal Disbursement. Within 21 da~)s after thc end of 
each calendar month of' operations, the Managcr shalI calculate and report to the Tribe the Gross 
Revenues, Operating Expenses, Net Revenues and DistributabIe Net Revenue of the Enterprise 
for the previous month's operations and the year's operations to date. Such Distributable Net 
Revenues shall be disbursed montldy from the Minimum Balance Working Capital Account to 
the extent available to pay rhe scheduled items to the extent due and payable and earned in the 
following order of priority: 

(i) the Minimum Priority Payment as descsibecl in Section 2.34; 

(ii) any and a11 principal and interest due according to the loan amortization 
schedule for loans relating to the development and operation of Enterprise, if any (except 
as set forlh in Section 4.29 of this Agreement, as of thc date hereof. __ I 

L 

4 

(iii) Capital Reserve Fund contribution as descrjbed in Section 4.13: 

(iv) the Recoupmcnt Payment and reimbursement of other amounts advanced 
by the Manager; 

( Y )  Management Fee as described in Section 3.7. 

All remaining Distributable Net Revenues shall be distributed at the direction of the 
Tribe. The Tribe shall be responsible for papen t  and provision of all operating capital for the 
Enterprise, 

6.5 Adjustment to Final Distribution at End of Fiscal Year. The independent 
certified public accounting firm selected pursuant to this Agccment shall recommend. as part of 
the annual audit. my adjustments, if necessary. to the annual Management Fee and the Tribe's 
dislribution lolher than rhe Minimum Priority Payment), which adjustments shall be made by 
Manager and the Tribe. 

6.6 Distribution at End of Term. At the end of the ?'ern of this Agreement, and 
following the complctiun, by the auditor, of the annual audit for the final pear of the 
Management Agreement, but in no event later than one hundred and twenty (120) days following 
the end of the Term of this Agreement, my balance due to Manager, ragether with any 
adjustment dctemined to be necessq as a result of the final annual audit of fhc Enterprise. shalI 
bc paid to Managcr. 



ARTICLE 7 
GENERAL PROVISIONS 

7.1 Notice. Any notice required ta be given pursuant to this Agreement shaIl be 
delivered to the appropriate party by Certified Mail Return Receipt Requested, addressed as 
follows: 

lf to the Tribe: TONKAWA TRIBE OF INDIANS OF 
OKLAHOMA 
c/o President 
P.O. Box 70 
Tonkawa, Okllahomn 74653 
FAX: 580-628-7033 

Copy to: 

Copy to: 

ANDFSWS DAVIS 
c/o Ken BeIlmard, Esq. 
100 North Broadway, Suite 3300 
Oklahoma City, Oklahoma 73 1 02-88 12 
FAX: 405-235-878 1 

GAUGHAN GAMlNG-TOXKAWA, LLC 
c/o John Gaughan 
3555 West Reno IZveme. Suite C 
Las Vegas, Nevada 89 1 1 8 
PAX: 702-891-5228 

GAUGHlW GAMING, LLC 
c/o Sam BasiIe, Vice President and General Counsel 
3555 Wesl Reno Avenue, Suite C 
Las Vcgas, Nevada $9 1 J 8 
FAX: 702-881 -5228 

or to such other diffcrcnt addrcssdes) as the Manager or thc Tribe may specify in writing using 
the notice procedure caIIed for in this Article 7. Any such notice shall be deemed given two days 
following deposit in the United States mail or upon actual delivery, whichever first occurs. 

7.2 Authorization. The Tribe and Manager represent and warrant to each other that 
they each have full power and authority to execute &is Agreement and to be bound by and 
perform the t m s  hereof. On request, each par@ shall furnish the other evidence of such 
authority. 

7.3 Relationship. Manager and the 'Tribe shall not be construed as joint venturers or 
partners of each othcr 5). reason 01' this Agreement and neither shall have the power ta bind or 
obligate the other except as set forth in this Apeemcnt. 

7.4 Blanager's Contractual Authorih, in the Performance of this Aveement. 
Subject to the provisions of' the IGRA and rhc Compact, Manager is authorized to make, cnter 



into and perform, in the name of and for the accounI of the Tribe, any contracts decrned 
necessary by Manager to perform its obligations under this Agreement, 

7.5 Further Actions. The Tribe: and Manager agree to execute all contracts. 
agreements and docztments md to take all actions necessary to compIy with the provisions of this 
Agreement and the intent hereof. 

7.5.1 Fire and Safetv. The Facility has been constructed, and will be 
mainbjned in compBance wjrh the State of Oklahoma Building Code. Nothing in this Section 
shall grant any jurisdiction to the State of Oklahoma or any political subdivision thereof over the 
Property or the Facility. The Manager shall make all arrangements for emergency and fire 
protection to be supplied to the FaciIity. AII costs relative to the provision of such emergency 
and fire protection shall constitute an Operating Expense. 

7.5.2 Taxes. If the State of Oklahoma or any local government attempts to 
impose any possessory inlorest tax upon any party to this Agreement or upon the Enterprise, the 
Facilit>* or the Property, xhe Board oi' Advjsors. in the name of the appropriate party or parties in 
interest, will, upon the request of either party, resist such attempt through legal action. 'The costs 
of such a d o n  and the compensation of IegaI counsel shall be an Operating Expense of the 
Enterprise. Any such tax shall constitute an Operating Expense of the Enterprise. This Section 
shall in no manner be constmed to imply that any party to this Agreement or the Enterprise is 
liable for any such tau, or that any state or federal tax on the Manager's income is ta be 
considered an expense of the Enterprise. 

7.5.3 Tribal Taxes. The Tribe agrees that neither it nor any agent, agency, 
affiliate or representative of the 'l'ribe wiil impose any taxes, fees, assessments, or other charges 
ol'any nature whatsoever on payments ol'any debt service to Managcr or to any lender furnishing 
financing far the Facility or for the Enterprise, or on the Enterprise, the Faciliv, the revenues 
there from or on the Management Fee as described in Section 6.4 of this Apement; provided. 
ho~veucr, the Tribe may assess a tax upon Manager in thc nature of a business and occupation tax 
or other tax assessed against Manager by the State of Oklahoma. but only to the extcnt that same 
is a dollar for dollar set off against the State tm. The Tribe fur tha  agrees that neither it nor any 
agent, agency, affiliate or representative will impose any taxes. i'ees, assessments or other 
charges of any nature whatsoever on the salaries or benefits, or dividends paid to. any of the 
Manages's stockholders, oficers, directors, or employees or any of the employees of thc 
Enterprise. Mmages retains the right. in its sole discretion. to terminate this Agreement and alI 
accompanying agrecmenrs if it reasonably determines that any statute or sep~fa~ion of the Tribe 
renders operation of the Enteqnise uncompetitivc. Should the Mnna~cr  terminate lhis 
Agreement pursuani to this Scction, the Manager shall retain thc right lo repayment o$: 
(a) money lent to the Tribe: and (b) reimbursement of  any monies, which may become due and 
payable. Except as Q ~ ~ C A V ~ S C  provided herein, if any laues, fees or assessments are levied by the 
Tribe on the Enterprise, such taxes and assessments shall be abated for the term of this 
Agreement. Nolhing herein shalI limit the Tribe's ability to tax its members. 

7.5.1 Situs of the Contracts. This Agreement, as well as dl contracts entered 
into between the Tribe and any person or any entity providing services to thc Enterprise, shall be 
deemed entered into at the Executive Office of the Tribe on Indian County in Oklahoma, and 



shall be subject to all: Legal Requirements of the Tribe and feden1 law as well as approval by the 
Secretary 01' the Interior or the Chairman of the NlGC where required by 25 U.S.C. $ 81 or 
IGRA. 

7.5.5 Comnriance With The National Environmental Policv Act. The Tribe 
shall supply the NlGC wilJ1 all infomalion necessary for the NIGC to comply with any 
regulations of the Commission issued pursuant to NEPA. 

7.6 Defense. Except for disputes between the Tribe and Manager, Manager shall 
bring andfor defend andor settle any claim or legal action brought a p i n g  Manager or the Tribe, 
individually, jointly or severally in connection with the operatien of the Enterprise. Manager 
shall setain and supenisc legal counse1, accountants and such other professionals, consuItants 
and specialists as Manager deems uppropriate to def'md and/or settle my such claim or cause of 
action. In all cIaims or legal actions bringing claims against the Tribe involving questions of 
jurisdiction, tribal sovereignty or sovereign immunity issues, the Manager shall consuls with the 
Tribe concerning the presentation and defense of suck actions. A11 liabilities, reasonable costs. 
and expenses, including attorneys' fees and disbursements, incurred in defending maor settling 
any such claim or legal action, which are not covered by insurance, shall be an Operating 
Expense. Nothing contained herein is a gfant to the Manager of the right to rvaive tribal 
sovereign immunity. 

7.1 Waivers, No failure or delay by Manager or the Tribe to insist upon the strict 
performance of any covenant, agreement. term or condition of this Agreement, or to exercise any 
right or remedy consequent upon the breach thereof, shall constitute a waiver of any such breach 
or an! subsequent brcach of such covenant, agreement, term or condition. No covenant. 
agreement, twm, or condition of this Agrement and no breach thereof shaI1 be waived, altered 
or modified except by written instmment. No waiver of any breach shall affect or dtcr this 
Agreement, but each and every covenant, agreement, term and condition of this Ageemen1 shall 
continue in fulI force and efkct with respect to any other then existing or subsequent breach 
thereof. 

7.8 Captions. The captions for each Section and Article are intended for 
convenience ody . 

7.9 SeverabiIitv. I i  any of the terms and provisions hereof shall be held invalid or 
unenforcrablc. such in\,aliditj; or uncnforceability shall not affect any of the olher terms or 
provisjal~s hereof: If. however, any material part of a party's rights under this Agreement shall 
be declared invalid or unenforceable [specificaIIy including Manager's right to receive its 
Management Fees), thc party ~Yhose rights have been declmed invalid or unenforceable shaI1 
have the option to terminate this Agreement upon thirty (j0) days witten notice to thc other 
party, without liability on the part of the terminating party. 

7.10 Interest. Except for any advances by Manager 10 the Tribe of all or any part of 
the Minimum Pnoriry f ayrnent, any amount payable to Manager or the Tribe by the other, which 
has not heen paid as provided herein, or in the Development and Consmrction Agreement shall: 
accrue inrerest at n rate equal to' - Without iirniration. all h,d - inlcrcst paid to Manager shaII cnnxitute tin Operating Expense. 



7.11 Reimbursement. The performance by Manager of its responsibilities under this 
Agreement are condjtioncd upon the Enterprise generating sufficient funds from borrowings and 
operations to enable Manager on a timely basis to perfom its obligations hereunder. .--. 

7.12 Travel and Ont-of-Pocket Expenses. Subject to the annual budget, Manager 
shall be reimbursed for all reasonable travel and out-of-pocket expenses of Manager's employees 
reasonabIy incursed in the performance of this Agreement. Reasonable travel and out-of-pocket 
expenses shalI not include ongoing Iiving expenses of the Manager or employees of Ihe 
Enterprise. All such expenses shall be reimbursed at actual cost to the Manager. Subject to the 
annual budget. all such expenses shall be an Operating Expense so Ions as Manager establishes 
that these expenses constitute the actual cost to Manager. 

7.13 Third P a m  Beneficiarv. This Agreement is excIusively for the benefit of the 
parties hereto and it may not he enforced by my party other than the parties to this Agreement 
and shall not give rise to liabiIirp to any third part?; other thm the authorized successors and 
assigns of the parties hereto. 

7.14 Brokera~e or Othcr Fees. Manager and the Tribe represent and warrant to each 
other that neithcr has sought ~ h c  services of a broker, finder or agent in this transaction, and 
neither hns cmplayed. nor authorir.ed, other person to act in such capacity other than as 
disclosc~l herein. Manager and the 'Tribe each hereby agrees to indemnify and hold the other 
harmless from and against any and all claims. loss, Iiabiliry. damage or expenses (including 
reasonable attorneys' fees) sucfe~ed or incurred by the other party as a result of a claim brought 
by a person or entiv engaged or claiming to be engaged as a finder, broker or agent by the 
indemnifyins party. 

7.15 SuwivaI of Covenants. With the exception of the obligation to make the 
Minimum Priority Payment described at Section 6.4, any covenant. term or provision of this 
Agreement which, in order to be cffcctive, must sunrive the termination of this Agreement, shall 
survive any such termination. 

7.16 Estoppel Certificate. Manager and the Tribe agree to furnish to the other party, 
from time to time upon reqncsi. an estoppel certificate in such seasonable form as the requesting 
party may request stating tvl~ethcr there have been any defaults under this Agreement known to 



the party furnishing the estoppel certificate and such other information relating to the Enterprise 
as may be reasonably requested. 

7,17 Periods of Time. Whenever any determination is to be made or action is to be 
taken on a date specified in this Ageement, if such date shall fall on a Saturday, Sunday or legal 
holiday under the laws of the 'Tribe or the State of' Oklahoma then in such event, said date shall 
be cxiended to the next day which is not st Saturday, Sunday or legs! holiday. 

7.18 Prenaration of Agreement, This Agreement shall not he construed more 
strongly against either pafly regardless of who is responsible for its prepamtion. 

7,19 Exhibits. All exhibits attached h a t o  are incorporated herein by reference and 
made a part hereof as if fully rewritten or reproduced herein. 

7.20 Successors, Assims, and Subcontracting. Tfie benefits and obljgazions of this 
.4Lgeement shall inure tu and hc binding upon tlrc parties hereto and their respective successors 
*and assigns. So long as same is in compliance with IGKA and the Compact, the 'Tribe" wnsent 
shall nor be required for Manager ta assign or subcontract any of its rights. interests or 
obligations as Manager hereunder to my parent, subsidiary or affiliate af Manager or its 
successor corporation, provided that any such assignee or subcontractor agrees to be bound by 
the terms and conditions of this Agreement, specificaIly the right of the Enterprise to the use of 
Manager's Marks during the term of this Agreement. The acquisition of Manager or, if 
applicable. its parent company by a party other than the parmt, subsidiary, or at-filiate of 
Manager, or its successor corporation, shalI not constitute an assignmen! of this Agreement by 
Manager and this Agreement shall remain in full force and effect between the Tribc and 
Manager, suhjcct only to NZGC completion of its background investigation and approval of the 
purchaser provided that such acquiring company shall seek the Board of Advisors' approval of 
any Cienesal Manager, Director af Finance. Director of Human Resources and the Ilirector of 
Casino Operations if such are replaced subsequent to the Acquisition and this Agreement shall be 
amended to so provide automarically upon such acquisition. Other than as stated above, this 
Agreement may be assigned or its non-gaming obligations subconmc~ed by the Manap ,  
sub-ject to approval by the Tribe, which approval shall not be unreasonably withhdd, and the 
Chairman of the NIGC or his authorized representative after a complctc background 
investigation of the proposed assignee. The Tribe shall, witbout the consent of the Manager bur, 
to the estent required, subject to approval by the Sccretary of the Interior or the Chairman of !he 
NIGC or his authorized representative. have the right lo assign this Agreement and the msets of 
the Enlcrprise to an instrumenta1ity of the Tribe or to a corporation ~t-holly owr~cd by the Tribe 
organized to conduct the business of the Enteprise for the Tribe that assumes all obligations 
herein. .Any assiyment by the 'I'ribe shall not prejudice the ri~hts of the Mana_ger under this 
Agreement. No assignment authorized hereunder shall he effective until all necessary 
govcrnmenl apprnvals have been obtained. 

727 Confidential Informatian. Both parties agree that any information received 
concerning the otller party during the performance of this Agreement, regarding the parties' 
organization, financial maners, marketing plans, or olher information of a proprietary nature, will 
be treated by both parties in full confidence, and, ezcepr in response to legal process or 
appropriate and necessary- governmental inquiry: will not be revealed lo any other persons. firms 



or ogani7a.tions. This provision shall survive the termination af this Agreement for a period of 
two (3 )  years. 

7.22 Ernplwment Solicitation Restriction Upon Termination. It is anticipated that 
the initial rnanagcment staff of the Enlerprise will be recruited by Manager from the ongoing 
operations of Mmagcr or other gaming operations ("Covered Emploveg"). In addition, during 
the Term of this Agreement, such positions might Iikewise bc fiIIed with Covered Employees. If 
this Agteement is reminated at any time other than at the end of the Tcm, then the Tribe agrees 
not to employ any Covered Employee for a period of twelvc (1 2) months after the termination or 
expiration of this Agreement, without Mmager's prior written approval. Furthermore, the Tribe 
hereby agrees not to solicit the employment of any Covered Employee at any rime durjng the 
Term of this Agreement without Manager" p&r written approval. 

7.23 Patron Dispute Resolution. Manager shaII submit all patron disputes cwcerning 
play to the Tribal Gaming Commission pursuant to the Gaming Ordinance. the replations 
promulgated thereunder, and the Compact. 

7.24 Modification. Any change to or modification of this Apement must be in 
writing signed by al! hereto and shall be effective only upon approval by zhe Chairman of 
the NIGC, the date of signature of the parties notwithstanding. 

8.1 U'arranties. The Manager and the Tribe each warrant and represent that they 
shall not act in any way whatsoever, directly or indirectly, lo cause this Agreement to be 
amended. modified, canceled, or terminated, except pursuant to Section 7.24. The Manager and 
the Tribe warrant and represent t h ~ t  ihey shall take all actions necessary to ensure that this 
Agreement shall remain in full force and effect at all times. 

8 3  Interference in Tribal Affairs. The Manager agrees not to interfere in or 
attempt to influence thc fntcrnal affairs ar government decisions of Tribal government by 
offering cash incentives, by making written or oral threats to the persona1 or financial status of 
any person, or by any other action, specifically including actions in the normal course of 
business of the Manaper ~ h a l  only affect the activities of the Enterprise. except for contact with 
thc Board of Advisors or authorized Tribal employees. 

8.3 No Political Interference with Operations. 'fie Tribe agrees that it shall not. 
through its elected govcmmenr officials. interire with rhe day-to-day operations of Manager. 

8.4 Prohibition of Pavments to Memhers of Tribal Government. The Manager 
rcprescnts and ~~~rtnants  that no payments have been or ~vill be made lo any nlcnlber ofthe Tribal 
government, any Tribal official, or any Tribal government employee for the purpose of obtaining 
any special privilege, gain, advantage or consideration. 

8.3 Prohibition of Hiring Gaming R w l a t o n ~  OfFicials and Members of Tri Gal 
Government . No rnember(s) oi' tl~e Board of i$~dvisors, the Triba! Gnrning Cornmission. Ihe 
'l'riha! Kcprese~lntive or their respective inlmedialc fiimily rnernber(s) ma? be cmployed a1 ~ h c  



Enterprise. Any eIected Tribal official who is not involved in gaming matters at the Enterprise 
as set forth in the immediately preceding sentence may be employed at the Entaprjsc: upon 
obtaining a written waiver fmm the Board of Advisors and other required regulatov approval. 
For these purposes, the term "immediate family member" means an individual ~ v h o  is related to a 
member of the Board of Advisors, Tribd Gaming Commission or the Tribal Representative as a 
father, mother, son, daughter, brother, sister, husband, wife, father-in-law, mother-in-law, son-in- 
law, daughter-in-law. boiha-in-law, sister-in-law, stepfather. stepmother, stepsister, stepbrother, 
halFbrother or half sister. 

8.6 Prohibition of Financial Interest in Enterprise. No member of the Tribal 
government shall haix a direct or indirect financial interest in the Enterprise greater than the 
interest of my other member of the TTribe. 

8.7 Definitions. As used in this Artide 8, the term "member of the Tribal 
government" means m y  member of the Tribal Committee, or other tribal elected oficial, Board 
of Advisors, the 'I'ribaI Gaming Commission or any independent board or body creatcd to 
oversee any aspect of Gaming and any Tribal court oficial. 

ARTICLE 9 
GROUNDS FOR TERMINATION 

9.1 VolunZ~rv Termination and Termination for Cause. This Agreement maybe 
terminated pursuant to Ihe provisions 01'Sectjons 8.7, C).Z.9.3,8.4, and 9.5. 

9.2 Yoluntanr Termination. This Ageanent may be terminated upon the mutual 
written consent and approval of the parties. 

9 3  Termination for Cause. Either party may terminate this Agreement if the other 
parry commits or a!lo\i:s to be committed any material breach of this Ageement. A material 
breach of this Asreement shall include, but not be limited to, a failure of either party lo perform 
any material duty or obligation on its part for any twenty (20) consecuti-rpe days after notice. 
Ncither paw may terminate this Agreemen? on grounds of material breach unless it has provided 
witten nutice to the other party of its intention to declare a defauit and to terminate this 
Agreement and the defaulting party thereafter fails to cure or take steps to substantially cure the 
default xvithin sixty (60) days following receipt of such notice. The discontinuance or correction 
of a material breach shall constitute a cure thmeof. The Tribc mdy also terminate this Agreement 
where the Manager has had its Iicmse withdrawn because  he Manager, or a director or oficer of 
the Managcr, has been convicted of or pleads nolo conlendere to a criminal felony or 
misdemeanor offense such as fraud, embezzIement or a crime af morat turpitude; provided, 
however. the %be may uot terminate this Ageement based on a director or officer's conviction 
n-11ere the Manager terminates such individual within ten (10) days afier receiving notice of the 
conviction or plea of nolo contendere. Tn the event that a director or offrccr of M a n a p  is 
convicted of or pleads no10 contcndere to a criminal felony or misdemeanor offense such as 
f-m~id. cmbe7xIcmcnt or a crime of mom1 turpitude. said individual sllalI not be allowcd to 
cvnfinue management respransibility or be present at the Enterprise and shall immediateis be 
prohibited by Manager from said activities or presence. In ?he event of any termination for 
cause, regardless of fauI1, the parties shall rehin all maney pre-\:iously paid lo them pursuant to 



Article 6 of this Agreement; and the Tribe shall retain title to all Facility fixtures, improvements, 
supplies. equipment, funds and accounts. subject to the rights of the Manager to any accrued and 
unpaid Net Revenues due under Article 6 of this Agreement. The Manager shaIl continue to 
have the right to repayment of unpaid principal and interest and other amounts due under any 
agreements entered pursuant hereto. An election to pursue damnges or to pursue specific 
perfamance of this Agreement or other equitable remedies while this Agreement remains in 
effect shall not preclude the injured party from providins notice of termination pursuant to this 
Section [1.3. Neither shall termination preclude a suit for damages. 

9.4 Involuntarv Termination Due to Changes in L e ~ a l  Re~uirerncnts. It is the 
understanding and intention of the parties that the establishment and operation of' the Enterprise 
conforms ro and complies with all Legal Requirements. 1 f during the term of this Agreement. the 
Enterprise, any malerial aspect of Gaming or any material aspect of the Compact is determined 
by the Con_pss of the United States, the Deparlment of the Interior of the United States of 
America, the NIGC, or the final judgment of n court of competent jurisdiction to be unla~vfui 
under federal law. the obligations of the partics hereto shall cease, and this Agreement shnll be of 
no further force and effect; provided that (i) the Manager shaII have the rights in Section 4.4 of 
this Ageernent; (ii) the Manager and the Tribe shall retain all money previously paid to them 
pursuat~i to Artide 6 of this Agreement; (iii) funds of the Enterprise in my account shall be paid 
and distributed as provided in Article 6 of this Agreement; (iv) any money lent by or guaranteed 
by the Manager or its affiliates to h z  Tribe shall be repaid to the Manager to the extent providcd 
in this Agreement; and (v) the Tribe shall retain its interest in the lease and tide to all Enterprise 
fixtures. supplies and equipment, subject to any requirements of financing arrangements. 
Nothing contained in this Section 9.4 shall be read to precIude either or both parties' contest of 
any actions, which could lead to the involuntary cessation of gaming, by the Enterprise. 

9.5 M~naeer's Right to Terminate Agreement, Manager may terminate Uris 
Agreement by tvrirrcn noticc cfYective upon recuipt if': 

(a) Any Tribal, State or Federa! authority where approvaI is required fails to 
approvc this Agreement or othenrise objects to the performance by Manager of any 
obligation imposed on it under this Agreement. 

(b) Mmnger has been notified by any reguiatory agency that the 
performance by it of any obligation imposed by this Agreement will jeopardize the 
retention of any license, or approvals granted thereunder, held by Manager or any of its 
afiilialcs in any other jurisdiction. and the Tribe refuses to allow rhe Manager to 
immcdiatcly rectify any such complaint. 

I c )  Manager has reason to believe that the performance by it or the Tribe of 
any obligation imposed under this Agreement may reasonably be expected to result in 
the h a c h  of any applicable Tribe, State or Federal ]awl. 

(d) The Tribe fails to make any payment to Manager when due afthouzh 
funds are available. 



9.6 Tribe's Richt to Terminate Ascement. The Tribe may terminate this 
Ayeanent by ~vritren nolice effective upon rccejpl of: 

(a) Any Federal or State authority, where approval is required, fails to 
approve this Agreement or ohmvise objects to the performance by Manager of any 
obligation imposed on it under this A-mmnent. 

(b) Tribe has reason to believe that the performance by ii or Manager of m y  
obligation imposed under this Agreement may reasonably be expected to result in the 
breach of any applicable Tribal, State or Federal law or the Compact. 

(c) Manager fails to make any MonthIy Minimum Priority Payment to the 
Tribe or annuaI year end distribution within the time specified in this Agreement, unless 
othenvisc provided in this Agreement, 

9.7 Consequences of Manaqcr's Breach. In the event of the termination of this 
Agreement by the Tribe fbr cause under Section 92 ,  the Manager shall not prospectively from 
the date of termination, except as provided in Section 9.3. have the right to its Management Fee 
from the Enterprise, but such termination shall not affect the Manageis r i s k s  relating to 
reimbursement under this Agreement, or any other agreements entered pursuant hereto. The 
Manager and Tribe acknowledge 2nd agree that termination of this Apement may not be a 
sufficient or appropriate remedy for breach by the Manager, and further agree that pursuant to 
the othtr provisions of this Agreement, the Tribe shall, upon breach of this Agreement by the 
Manager, have the right to pursue such remedies (in addition to termination) at law or equity as it 
determines are best able to compensate it for such breach. Any Nd Revenues accruing through 
t l ~ c  dale of termination shall be distributed in accordance with Article 6 of this Agreement. 

9.8 Consequences of Tribe's Breach. In the event of termination of this Agreement 
by the Manager Ibr cause under Section 9.3. the Manager shall not be required to perIbm any 
further services under this Agreement and the Tribe shall indemnify and hold the M a n a g  
harmless ilgainst all. liabilities of  any naiure whatsoever relaling to the Enterprise, but only 
insofar as these liabilities result from acts within the control of the Tribe or its agents or created 
by the termination of this Agremen~ The Mma9er and the Tribe acknowledge and agree that 
termination of this Agreement may not be a sufficient or appropriate remed!~ for breach by the 
Tribe, and further agree that pursuant to the other provisions of this Agreement, including but not 
neccssariIy limited to, Articles 16 and 2 l ,  the Manager shaI1, upon breach of this Agreement by 
the Tribe, have the right 10 pursue such remedies (jn addition to termination) at law or equity as 
it dcterrnines arc bcsl able ro compensate ir for such breach, including, without limitation. 
specifically the Management Fee pursuant to Article 6 for a term equai ta the then remaining 
term of rl~is Agreement at the percentage of Net Revenues specified in Article 6. The Tribe 
specjfically acknowledges and agrees that there will be irreparable harm to the -Mvianager and that 
damages will be difficult to determine if the Tribe commits any breach, and the Tribe therefore 
furthcr ackno\vledges that an injunc~ion andfor other equitable relief is an appropiate remedy ior 
my such breach. In s~lch event, the Manager shall have the right to its Management Fee 
accruing through the date of termination as provided in Article 6 of this Agreement. Ihc 
repayment of unpaid principal and interest and other amounTs due under any note guaranteed or 
provided by ~Zlanager or its affiliates or my Ioans TO the 'Tribe. 



9.9 Events Constituting Material Breach. The foIlowing described events and 
conditions shaI1, folIowing notice and hilnre to cure as provided in Section 9.3 hereof, constitute 
a Material Breach. 

9.9.1 On the part of Mana~er. 

9.9.1.1 Failure t.o Cornph. with Cvvenants, Manage shalI fail to 
comply with any applicable covenant contained in this Agreement or the 
Development and Construction Agreement; 

9.9.1 -2 False Representations. Any representation, warranty, statement 
OT certificate, made or furnished to the Tribe by Manager pursuant to this 
Agreement or the Development nnd Construction Agreement proves to be 
knowingly false or erroneous in any material respect at the time of making 
thereof; 

9.9.1.3Bankru~tcv. A petition in bankruptcy is filed by or against 
Manager pursuant to the U.S. Bankruptcy Code or receivership laws, or any 
similar law, statc or federal, or makes any assignment Tor the benefit of creditors 
or is adjudged insolvent by any state or fedwal court; or 

9.9.1.4 Intentional Iaterfemncc in Internal Political Activitv. Mmaser 
shall have been found 10 have 1,iolated Section 8.2. 

9.9.2 On the Part of the Tribe. 

9.9.2.1 Failure to Complv with Covenants. The Tribe fails ta comply 
with any covenant contained in this Agreement or the Development and 
Construction Agreement; 

9.9.2.2 False Representations. A n y  rcpresentarion, warranty. statement 
or cmtificate. madc or f'urnisl-~ed lo Manager by or on behalf of the Tribe proves to 
he knowingly false or knowingly erroneous in any material respect at the time of 
the making thereof: 

9.9.2.3 Actions with Respect to Collateral. Except in the ordinary 
course of the business oi the I%tcrprise, or as othenvise contemplated in this 
Agreement, thc 'mribe directly or indirectly sdls, leases, transfers. hypothecates, 
encumbers or othm~ise disposes of, or suffers or permits the sale, least, transfer, 
hypothecation, encumbrance or other disposition of any portion of the colltitmal 
rrndcr any credit facilities awed by the Tribe. or removes any such collateral from 
thc Facility, or fails to keep such collateral. or fails to cause such coIlateral to be 
kepi. in good order and repair. or uses or permits the use of such coIIatmI in 
violati011 of my applicable law, statute or ordinance: 

9.9.2.4 Interference with Mana~er's Rights. The Tribe adopts my 
amendments to its laws, or any mlc or regulation promulgated thereunder, or 
imposes any tax or fee or msessment af any kind, which would prejudice any af 



Manager's rights hereunder, including, without limitation, the right to payments 
due to Managcr herennder, or to the repapent of monetary obligation due under 
t h i s  Agreement or the De~refelopmmt and Construction Agreement: or which 
violates the Indian Civil Rights Act, 25 U.S.C. $51301. et seq. 

9.9.2.5 Taxes or Fees. The Tribe levies any tax. fee, or other assessment 
of any kind in contravention of Section 7.5.3. 

ARTICLE 30 
COMCLUSION OF THF, MANAGEMENT TERM 

Upon the conclusion of the Tern of the Management Agreement, or the termination of 
this Agreement under other of its provisions, in addition to other rights under this Agreement, the 
Managcr shaII have the following rights: 

10.1 -. If termination occurs a1 any time other than upon the conclusion of 
its Term, Managcr stla11 be entitled to a reasonable period of not less thm thirty (30) days to 
transition rnanagemenr of the Enterprise to the Tribe or its designee. Notwithstanding the 
foregoing, in the event of a termination of this Agreement following revocation or withdrawal of 
Manager's gming license by final administrative action (and after completion of judicial review 
or expiration of the time for seeking such review and any appeals therefrom), Manager shall have 
no ability or obligation to participate in the transition of management of the Enterprise and shaIl 
no1 be present at the Enterprise. 

10.2 Undistributed Net Revenuw. If the Enterprise has accrued Net Revenues, 
which hove not hcen distributed undcr Anicle 6 of this Apemeni ,  the M a n a ~ e r  shall receive 
that Managemenl I:ee cqual to that Fee il would have received had the distribution occurred 
durin5 the tern of the Management Agreement. 

ARTICLE 11 
CONSENTS AND APPROVALS 

1 1.1 Tribe. 'Cirherc approval or consent or other action of the Tribe is required, such 
approval shdl mean the written approval of the 'tribal Committee evidenced by a duly enacted 
resalulion thereof. Any such approva1. consent or action sharl not be unreasonably withheld or 
delayed; psovided that the foregoing does not appIy where a specific provision of this Agreement 
allows thc Management Cornminee an ahsolute right to deny approval or consent ar withhold 
action. 

51.2 Manaper. Where approval or consent or other action of the Mmager is required, 
such approval shall mcan the written approval of the Managins Qfftcer. Any such approval. 
ronscnt or atller action shall not be unreasonably withheld or deIayed. 

ARTICLE 12 
DISCLOSURES 



12.1 M'arranties. Illre Manager wa-rants and represents as follows: ti) no person or 
entity has any beneficial ownership interest in the Manager other than as set forth herein; and 
{ii) no member. manager, officer, dircctor or owner of 5% or more of the stock of the Manager 
has been arrested, indicted for, convicted of, or pleaded nolo contendere to any felony or any 
gaming offense, or l ~ a d  any association with individuals or entities known to be connected with 
organixecl crime. 

12.2 Criminal and Credit Investigation. The Manager agrees that aII of its 
shareholden, directors and ofhers (whether or not involved in the Enterprise), shall: 

(a) Consent l o  background investigations to be canducted by the Tribe, 
NIGC, the State of Oklahoma. thc Federal Bureau of Investigation (the "m") or any 
other law enforcement authority if requested by the Tribe and to the extent required by 
the IGRA and thc Compact. 

(b) Be subject to licensing requirements in accordance with Tribal Iaw. 

(c) Consent to a background, criminal and credit investigation to be 
conducted by the NIGC. 

(d) Consent to a financial and credit investigation to be conducted by a credit 
reportins or investigation agency at the request of the Tribe. 

(e) Cooperate fully ~ 4 t h  such investigations. 

(f) Disclose any information requested by the Tribe. which would faciIitate 
in the background and financial investigation. Any materially false or deceptive 
discIosures or failure to cooperate fully wit11 such investigations by an employee of the 
Manager or an employee of the Tribe shall result in the immediate dismissal of such 
employee. The results of my such investigation may be disclosed by the Tribe to 
federal officials as required by law. 

123 Disclosure Amendments. The Manager a p e s  that within ten (10) days 
following Manages's becoming aware of a material change in rhe information disclosed pursuant 
to this iUicle 12. Manager shall provide win-en notice detailing such change 20 the Tribe, to the 
NIGC, and the Department of the Interior (to the extent required). All of the warranties and 
agreements contained in this ArticIc 12 shall appIy to any person or entit\r that \vould be listed in 
this Article 12 as ;I result of such chases. i n  the event that 111e material change disclosed by 
Fvlanager rcsults in or causes additional background inveslipations to be conducted, such notice 
shall be provided to the YIGC within sufficicnt time so as to enable the NTGC to condduct such 
investigations. 

12.3 Breach of Manager Warmnties and Ameements, The material breach of my 
warranty or agreerncnf of llle hlanaqcr contained in this :A.rticlc 12 shdl be gonndr; for 
immediate termination of this Agreement; provided that (a) if a breach of the warranry contained 
in clausc (ii) of Section 12.1 is discovered, and such breach was not disclosed by any back-pund 
check conducted by the FBI as part of the NIGC or other fedwal approval of this Apmen l ,  or 
was discovered by the FBI investigation but all officers and directors ofthe Manager sign s~vorn 



affjdavits that they had no how1edge of such breach, then the Manager shall have 30 days after 
notice from the Tribe to terminate the interest of the offending person or entity and, if such 
tmminatian takes pIace, this Agreement sha1I remain in fill1 force and effect; and (b) if a breach 
relates to a failure to update changes in financial position os additional gaming related activi~ies, 
then the Manager shall have 30 days afier notice from the Tribe to cure such default prior to 
termination. 

ARTICLE 13 
(TNTENTIONALLY LEFT BLANK) 

ARTICLE: 14 
@N?TEWIONALLY LEFT BLANK) 

ARTICLE 15 
NO PRESENT LIEN, LEASE OR JOTNT VENTUE 

The parties agree and expressly w m t  that neither the Management Agreement nor any 
exhibit thereto is a mortgage or lease and, consequently, does not convey any+ present interest 
whatsoever in the Facility or the Property, nor any proprietary interest in she Enterprise itself. 
The parties further agree and acknowledge that it is not their intent, and that this Apemen? shall 
not he construed, to create a joint venture M ~ w e n  the Tribe and the Managcr: rather, the 
Manager shaI1 be deemed to be an independent contractor for all purposes hereunder. 

ARTICLE 36 
TRTBE'S LIMITED WAIVER OF SOVEREIGN IMMUNITY 

16.1 Preference for Tribal or Federal Conrt Jurisdiction. Subject, at all times, to 
the prohibition against compelling, overturning. negating or in any manner modifying any Tribal 
Governmental Action as sct fortll in Section 16.2 below. the Tribe hereby grants to the Manager 
a limited ~vaiver of sovereign immunity with respect to the foI1owing purposes and for no others: 

(a) For the purpose of allowing the Manager to take any and all actions 
necessary to enforce the provisions of this Agreement pursuant to the alternative dispute 
resolution praccdures set forth beloiv. including lhose which seek injunctive or 
declaratory relief, damages (limited to recover from the personal property assets and 
future revenues of the Tribe), specific performance or otlrer Iegal and equitable remedies 
in the court or courts authorized by this Agreement and to effect enfbrcernent of any 
remedy granted therein. 

(b) For the purpose of allowhg the h4anaser to take any and all actions 
n e c e s s q  to contest, or seek appeal or review of, the decisions or procedures of the 
'I'ribal Gaming Commission or other regnIato~ body, subject to the provisions of the 
Ordinance creating the 'Tribal Gaming Cnmmission or such other body; nothing in this 
clause (b). or Ihc Urdinancc. shall limit any sigh1 of ~ h c  Mnnager to take thc actions 
described in ciause (a). 

(c)  Subject to this Artjcrc pursu~mt to its limited waiver. the Tribe 
expressIq! waives its immunity from suit for  the limited purpose of Manager's 



enforcement of this Agreement andlor the Development and Construction Agrement in 
the event of a mataial breach of such agreements by the Tribe, only in the manner and 
to the extent described in this Article 16, provided that the limited waiver contained in 
this Section applies only to arbitration with Manager conducted in accordance with 
Article 20 of this Agreement and to no other entity or person; and provided further that 
such waitler applies only to enforcement of an arbitration award against the Tribe in the 
courts of the Tribe; in the United States District Court for the Western District of 
Oklahoma: the United States Court of Appeals; the United States Supreme Court; or in 
any other court of compezent jurjsdiction. If the United States District Court for the 
Western District of Oklahoma lacks jurisdiction, the Tribe consenrs to be sued in any 
other court of competent jrrisdiction: provided that each party agrees to vigorously raise 
my and all arguments for United States District Court jurisdiction. 

(d) Tie Tribe a-erees. that it shall not plead or raise as a defense thc 
requirement of exhaustion ni'tribal court remedies, abstention. or comity. as the parties 
have expressly agreed that Federal Court jurisdiction may be sought for judicial 
enforcement of any arbitration award. The Tribe agrees that in the event jurisdiction is 
denied by the United States District Court, Manager ma? in such suit seek similx relief 
from a court of competent jurisdiction. 

(e) The limited waiver of savereign immunity granted here does not incIude 
m y  waiver, either express or impitied, to any third p a p .  

(0 Nothing in this Agreement shall be deemed to be a general waiver of the 
Tribe's sovereign immunity from suit, which immunity is evressly asserted, 

6 . 2  Restriction on Actions Impactina Tribal Governmental Action. No arbitrator 
or court shall h a w  thc' power to compcl. o\,crturn, negate or in any manner modifv any Tribal 
Governmental Action: but such restriction shall not prevent an arbitrator from determining that 
the taking of any Tribal Governmental Action or the fkilure to Uke any Tribal Governmental 
Action. which is not caused by a breach of the Manager's obligations under this Apemerit, 
constitutes a breach of this Agreemen1 by the T r j k  or rhc impairment of rights of the Manager 
under this Agreement: and which therefore results in liability on the par! of Ihe Tribe for 
damages in favor of the Manager as provided in this Agreement. 

ARTICLE 17 
TIME IS OF THE ESSENCE 

Time is of the essence in the performance of this Agreement. 

ARTICLE 18 
TRTB-AL ASSETS 

Not withstanding anythins in this Agreement, nothing shall obligate or authorize the 
payment or encumbrance of any funds or assets of the Tribe other than the reventles and personal 
propfly assets of the Enterprise, excluding the Facility and the Property. 



ARTICLE 19 
NOTICE PROVISION 

The Tribe will give the Manaser notice of any alleged violatinn of the Gaming Ordinance 
and before the pt-ning agency may lake any action based on such alleged violation, the Tribe 
shaH provide Manager with a cure period equal to the lesser of thirty (30) days. or such shorter 
cure period as is required pursuant to applicable Iaw. 

ARTICLE 20 
DISPUTE RESOLUTTON 

20.1 Arnicablv Resolve and Obligation to Meet and Confer. The Manaser and 
Tribe shall attempt to resolvc and settle all disputes arising out of [his Agreement amicably 
through p o d  faith discussions. Neither party may commence arbitration proceedin_rs without 
providing \witten notice of the pending commencement of such proceedings to the other party. 
together with a general statement of the grounds for such procerdings, no less than fifteen (15) 
days prior to such commencemen6 during which time the parties must in good faith seek to meet 
and confer to resolve bhe dispute without the need fur commencement of arbitration proceedings. 
hny Dispute arising out of this Agreement not resolved during the meet-and-confer process 
referred to in this section shall be settled by binding arbitration in accordance with the 
requirements of Section 20.2. 

20.2 Aiehitmtion. Any dispute arising out of this Agreement not resolved during the 
meet-and-confer period rcfmed to in Section 20.1 of this Agreement shall be senled by binding 
arbitration in accordance uith the requirements of this section. During the meet-and-confer 
period. thc parties shall consult and may agree upon a single arbitrator to hear the dispute. If no 
such agreement is reached during the meet-and-confer period, then each party shall name one (1) 
arbitrator, md the two (2 )  arbitrators thus selected shnll together seIecl a third arbitrator within 
tw (10) calendar days thereafter. If the two (2) arbitrators are unable to agree upon a third 
arbitrator within such time, they or either party shall notify the oflice of the American 
Arbitration Association (the "&"I having jurisdiction, and the AAA shall select the third 
arbitrator. The single arbitrator or the three (3) member panel (as applicabIe, and whichever of 
which is hereinafter referred t a  as she "Arbiwator", individuafIy and collectiveI!t) thus selected 
shnll proceed to hear and decide the matters at issue in such manner as the Arbitrator determines. 
No Arbitrator shall have o~ previously have had any significant relationship -<th any of the 
parties. Notwithstanding the foregoing, if the only relief sought is for a rnonctarv award of 
S100.000.00 or less. then the dispute shall be resolvcd by one (1)  Arbitrator. The parties agee 
that it  is in the best interests of all pariies to have any matter submitted to arbitration under rhe 
provisions of this para~aph  decided as expeditiously as possibIe. Thc costs of arbitration shall 
hc borne equaI1~ by the parties, unless the Arbitrator rulcs othmIjse. The substantially 
prevailing party in any arbjtntion or judiciaI proceeding shall be awarded its IepJ fees and costs, 
including any expert witness expenses. The substantially prevailing party shall submit a detailed 
statement of its fees and costs within twenty (20) calendar days after receipt of the arbitration 
award. 

28.3 M A  CommerciaI KuIes of Arbitmtion. The arbitrator shall apply the 
commercial rulcs ol' arbitration of the American Arhirralion I-2ssociaiinn and the Federal 



Arbitration Act, provided that reliance on said rules shall not be conszrued as consent to suit by 
the Tribe in courts of the State of Oklahoma or in the courts of any other Stale or as expanding in 
any manner the Tribe" limited waiver of sovereign immunity set forth in Article 16 of this 
Agreement. The parties agree that the waiver of IribaI sovereign immunity in this A-mement is 
of a specifically limited nature and is ~elaled only to the express terms of this Agreement and that 
the Tribe is specifically limiting any recovery only 50 the terms stated in this Ageement, and 
further, that the agreement by the parties for arbitration herein is not to be construed as n blanket 
waiver of the immunily of the Tribe. 

20.4 Equitable! Relief as Rcmedv. To the extent permitted or authorixd by 
applicable law and regulations, md subject at all times to the limitations set forth in Section 
20.1 1 herein, and the limitations set forth in this Section 20.4 below (which eliminate the 
Arbitmtor's ability to authorize the Manager's continued operation of or presence at the 
Entwprise following revocation of Manager's gaming Iicense), the Arhitmtor shall have the 
authority to award equitable relief. Notwithstanding the foregoing, the p d e s  acknowledge and 
agree that in the event that Managds gaming license has been revoked or withdrawn,  manage^ 
shall have no ability to participate in management of the Entelprjse and shall not Ix: present at 
the Enterprise. Accordingly, fallowing the revocation or tvithdrxwal of Managds gaming 
license, the Arbitrator shall have absolutely no ability or authority to issue injunctive or other 
relier al!ou<ng the Manager's continued operation of, presence at, or involvement in the 
Ent erprisc. 

20.5 Standard of Review; Statute of Limitations. In determining the parries' claims 
and/or counterclaims presented in arbitration, thc arbitrator shall apply the terms of this 
Agreement and any amendments thereto, without adding to, modifying or changing the terms in 
any respect. Although the parties acknowledge and agree that the laws of the State of Oklahoma 
are not applicable to this Apement, the parties agree that the Arbirrator shall resolve the dispute 
in accordance with the Paw of the State of Oklahoma concerning consmction of contracts for the 
limited purpose of interpretation of this Agreement in order to define the rights and obligations 
of the parties. ?he parties further agree that the Arbitrator shall apply the Oklahoma statutes of 
Iimi talion that wouId otherwise be applicable to a dispute fur purposes of enforccmcnt of this 
Agreement, 

20.6 Location of Arhitmtion. Any arbitration under lhis Agreement shalI be held in 
Kay County, Oklahoma nr any othcr location agreed to by the parties. 

20.7 hear in^ and Award in Event of Failure of Pnrtv to Anpear. Should either 
Party not appear fur the arbitration after proper notice. then the arhitralion hearing shall 
nevertheless procecd, and h e  arbitrator or arbitralors may take such evidence as, in their sole 
discretion. they deem appropriate. to render an award. 

20.8 Enforcement. .h arbitration award shall be final and binding upon the parties. 
and judgment upon the award rendered by the arbitrators may be enforced only in the forums 
specified in the 'Tribe's limited \vaiver of sovereign immrlnity as set forlh in Article 16 of this 
Agreement. 



20.9 Limitation Upon Enforcement. The Arbitrator shall have the authority to award 
actual damages, bul shall not havc the authority to award consequentia1 damages, exemplary 
damages, incidental darnases, andlor punitive damages. The Tribe" waiver of sovereign 
immunity as set forth in Article 16 of this Ageement is further limited by and conditioned on rbe 
requirement that the satisfacrion of any money judgment or award resulting from arbitration shall 
be paid only from the follo\Ying: (i) all assets of the Facility which is operated by or for the 
Tribe, not including any property held in trust for the Trjbc by the United States of America; 
(ii) aII income received by the Tribe fram the Facility which is operated by or for the Tribe; and 
(jii) Net Revenues of the Enterprise. Damagcs awarded against the Tribe shall not constitute a 
lien upon or be collectable from any other income or assets of the Tribe, except with the Tribe's 
consent. 

20.10 No Waiver of Remedies; Remedies Cnrnulatire. No omission by any party to 
exercisc any ripht, power, or remedy accruing under this .,lgreement shall impair such right.. 
power, or remedy, nor shall it be construed to be a waiver of or acquiescence in a breach of or 
default under the Agreement. h n y  waiver, permit, or approval of any breach of or default under 
this Agreement must be in writing. All remedies under this Agreement to any party shall be 
curnularive, not alternative. 

20.11 No Arbitration of Tribal Gov~rnrnent;tI Action. Notwithstanding anything to 
the contrary contained in rhis Section 20, an Arbitrator shall not l~ave the power to compel, 
negate, assume. usurp, or in my manner al'fect any 'Tribal Governmental Action. The preceding 
sentence does ROI prevent an Arbitrator from determining that the taking of any Tribal 
Govemental Action, or the failure to take any Tribal Govemmentaf Action, constitutes a 
breach of this A-mrnent by thc Tribe, thereby resulting in liability on the part of the Tribe for 
damages or othcr remedies in favor of the Mmager as pravided in this Agreement. 

20.12 Commercial Ohlieatians Ordinance. Arbitmtion shall he governed by the 
Commercial Obligntiuns Ordinance as adoprcd by lire Tribe in Resalution No. T-R-25-06. on 
Septtmber 8.2006. as thereafter amended h)rn time to tirnc. 

ARTICTdE 2 1 
AGREEMENT 

21.2. Performance During Disputes. It is rnntually agreed that except as specifically 
provided in this Agreement, during any kind of controversy, claim, disagreement or dispute, 
including a dispute as to ?he validity of this ALmement or to terminate the Agreement far cause. 
Manager shall remain in possessjon of the Facility as Manager; and the Tribe and Manaper shall 
continue their performance of the provisions of this Agreement. Manager shall be entitled ra 
seek in.jrlnclive relief horn a civil court of competent jurisdiction or oilier competent authority lo 
mainlain possession in the event of a threatened eviction during any dispute. controversy, claim 
or disagrecrnent arising out of this Agreement. The 'Tribe expressly waives it sovereign 
immunity for disputes co~lertld by this Scctjon 21.1. Nottrirhsiandjng anything to the cantrxy 
contained in this Section 21.1 or in this Agreement, the Tribe may terminate this Agreement 
where thc Manager has had its license revoked by the Tribal Gaming Commission became the 
Manager, or a director or oficer of the Manager. has been convicted of or pleads nolo 
conlendere to n criminal felony or misdemeanor offknse such as fraud. ernbcxzlemcnt or a crime 



of moral turpitude; provided, however, the Tribe may not terminate this Agreement based on a 
director or officer's conviction or plea of nolo contendere where the Manager immediately 
prohibits such individual from continued management responsibility ar presence at the Facility 
and terminates such individual no Iater than ten (1 0) days after receiving notice of the conviction. 
In the event that any of Manager's marlagsrs, officers or members owning five percent (5.0%) or 
more of the membership injerests or equity interests of Manaser is convicted of or pleads nolo 
contendere to a criminal feIony or misdemeanor offense such as fraud, ernbmlernen~ or a crime 
of moral turpitude, an offense involving gaming, or that individual's gaming license is revoked in 
any jurisdiction by final administrative action (and after completion of judicial review or 
expira~ion of the time for seeking such review and any appeals therefrom), said individual shall 
not be allowed to continue nlanagement responsibility or presence a! the Facility and shall 
immediately be prohibited by Manager h r n  said zctivities or presmce. 

ARTICLE 22 
MANAGER'S MARKS 

22-2 Ownership of Manager's Marks. The Tribe agrees to reco_mize the exclusive 
right of otvnership by Manager to all Managcr's Marks. licenses or registrations now or hereafter 
held or applied fbr by the Manager in connection with this Agreement. The Tribe hereby 
disclaims any righr or interest therein, regimdless of any legal protection afforded thereto. The 
Tribe acknowledges that aII of Manager's Marks may nnl be used in connection with the 
I:nterprise, and Manager shall have sole discretion to determine which Manager" MMas shall be 
so uscd. 'The Tribe covenants that in the event of termination, cancellation or expiration of this 
Apreemenl, whether as a result of a default by Manager or otherwise, the Tribe shall no1 hold 
itself out as, or continue operation of the Enterprise as a mino managed or affiliated rvith 
Manager nor will it utilize any of Manager's Marks or any variant thereof in the operation of in 
Facility, The Tribe agrees that Manager or its respective representative may, at any time 
thereafter, enter the Facility and, at its expense, may remove all signs, h i s h i n g s ,  printed 
material, mblerns, slogans or other distinguishing characteristics which are now or hereafter 
may be connected or identified with Manager or which carry any of Manager's Marks. 

22.3 Restriction on Use of Manager's Name. The Tribe shall not use ?he name of 
Manager. or any variation thercofl directly or indirectly. in connection with (a) a private 
pEacemcm or public sale of securities or other cornpmble means of financing or (b) press 
releases and other priblic communications, without the prior written approval of Manager. 

22.4 Litigation Reeerdin~ Manasr's Marks. The Tribe and Manager hereby agree 
that in the event thc Tribe and/or X4mn~er is (are) thc subject of any litigation or action brought 
by a party seeking to restrain the use, for or with rcspect to the Enterprise: by the Tsibe andlor 
Manager of any of Manager's Marks used by Manager for w in connection with the Enterprise. 
any sucl~ litigation or action shall be defended entirely at the expense of Manager. 
notwithstanding Manager may not be nzmed as R party thereto. In the event thc Tribe 
desires to bring s u i ~  against any user of any of Manager's Marks. seeking to restrain such user 
from using any of Manager's Marks, then such suil shall be brotrght only with the consent oi 
M a n a ~ e r  nnd a1 the expense of the Tribe notwithstanding that such user maybe a prior or 



subsequent user. In all cascs the conduct of any suit whether brought by the Tribe and/or 
Manager or instituted against the Tribe and/or Manager shall be under the absolute control of the 
Manager notwithstanding that Manaser may not be a party to mch suit. The Trjbe: at its sole 
cost, shall have the right to engage its own lepl  counsel and the Tribe's own counseI shall have 
the ri3ht to participate in any such litigation. The Tribe shall have the right at: any time during 
the course of such litigation to wivrthdraw from participation therein. Manager hereby a p e s  to 
hold the Tribe harmless from and re indemnify the Tribe against my judgments or a w r d s  of any 
court or adrninjstratjve agency of competent jurisdiction. whether such a~t-ards be in the form of 
damages, costs or othenvise, which the Tribe is required to p q  and!or'pap arising from the use 
of any of Mana_eer7s Marks or names or similar rights or registrations for or in connection with 
the Entwprise. 

ARTICLE 23 
CONFIDENTIAL AND PROPRIETARY INFORMATION 

23.1 Confidential Information. Both parlies agree that any infomation received 
concerning the other party during the performance of this A-pernent, regarding the parties' 
organimlion, financial matters, marketing plans, or ofher inibrmation of a proprietary nature, wilI 
be treated by both parties in full confidence and except as required to allorv Manager and the 
- 7 .  Inbe lo perform their respective covenants and obligations hereunder, or in response lo legal 
process or appropriate nnd necessary governmental i n q u i ~ ,  will not be revealed to any other 
persons, firms or organimtions. This provision shalI survive the termination of this Agreement 
for a period of two ( 2 )  years. 

23.2 Proprietarv Information of Mana~er.  The Tribe agrees that Manager has the 
sole and exclusive right, title: and cr~nership to: (a) certain proprietary information, techniques 
and methods of operating gaming bl~sinesses (b) certain proprietay information, techniques and 
methods of designing games used in gaming businesses; (c) certain proprietary information, 
techniques and mellmds of training employees in the gaming busincss and (d) certain 
proprietary business plans, projections and marketing, advertising and promotion plans. 
strategies, and systems, all of which have been developed mdlor acquired over many years 
through the expenditure of time, money and effort and which Manager maintains as confidential 
and as tl trndc secret l s )  (collectively, the "Confidentigl and Pm~r ie tm Information"). 

The Tribe further agrees to maintain the confidentiality of such Confidential and 
Proprietary Information. and upon the termination of this Agreement, refilm same to Manager. 

ARTICLE 24 
OTHER DOCUMENTS 

The parties assee ta execute such other documents as maybe reasonably required to 
document the parties obligations to each other pursuant to this Agreement and the DeveIopmenl 
and Construction .Qrcement. 



ARTICLE 25 
EXECUTION 

This Agreement is being executcd in five counterparts. three to be retained by the Trjbe 
for its own use and for submission to the NIGC and two 10 be retined by the Manager. Each of 
the five originals is equally valid. This Apement shall be deemed "executed" and shall be 
binding upon both padies when properly executed anand approved by the Chairman of the NIGC. 

The Enterprise shall be operated under the business name of "Tonkawa Indian Casino" 
and the "Tonkawa Smoke Shop" (as applicable) or such other name@) as the parties may a-me. 

ARTICLE 27 
INTENT TO NEGOTIATR NEW AGREEMENT 

23.1 Tntent to Entcr into Successive Apreement. On or before one-hundred and 
eighty (180) days hefore t1re end of this Agrcement, the 'Ilribe shall give Manager notice of its 
intent regarding its \villingness to enter into negotiations for a new Management Agreement to be 
effective upon the conclusion of this Agreement. Such new management agreement shall be 
submitted to the NIGC for its review and approval. 

27.2 Transitinn Plan. lf the Tribe and Manager are unable to a m  to the terns of a 
new agreement or il' the 'Tribc decides not to enter into negotiations for a new aa_eement, then 
the Tribc and M m n g a  shall agree upon a transition plan livithn thirty {TO)  days notice from the 
Tribe of its intention not to nego~iate a new Management Agreement, including an information 
technology transition plan. which plan shall be sufficient lo allow the ?%be 10 operate the 
Enterprise and provide for the orderly transitian of the management of the Enterprise. 

ARTICLE 28 
ENTIRE AGREEMENT 

This Agreement, including the Exhibits attached hereto constitutes the entire 
understanding and agreement of the parties hereto and supersedes all other prior agreements and 
understandings. written or oral, between the pMies. A13 prior md contemporaneous 
conversations, discussions. negotiations. possible and alleged agreements and representations, 
covenants and riwranties with respect 10 the subject matter Ilereoi'are waived, merged herein and 
superscrlcd hereby. 

ARTICLE 29 
MODIFECATION OF AGREEMENT 

Manarer and Tribe each warrant and represent that they shall not act in any way 
whatsoever, directly or indireclly to causc this Agrcernent to be amended, supplemented or 
modified, except by a written instrument executed by bath parties. Further Ihe Tribc specifically 
pledges not to contract with any third party relative to the subject matier of this Agreement 



pending a final nun-appealable decision of the NIGC as to the validity of this Management 
A~eemcnt.  

ARTICLE 30 
CHOICE AND ADOPTION OF LAW 

The parties agree that the interpretation and enforcement of this Agreement shall be 
governed by and constnred first in accordance with relevant laws of the Tribe; second, fdmal  
law; and third, the laws of the State of Oklahoma (without giving effect to conflict of laws- 
principles) or such other court of competent jurisdiction. Although the parties acknowIedge and 
a p e  ihar the laws of the State of Oklahoma are not applicable to this Agreement, the parties 
agree t h ~ t  the Arbitrator or a court of competent jurisdiction shalI resolve any d jsputes in 
accordance with the law of the State of Oklahoma concerning construction of contracts for the 
limited purpose of interpretation of this Agreement in order to define the rights and obligations 
of the parties. Tfic parties fuflher agree that the Arbitrator or a court of competent jurisdiction 
shall apply the Oklahoma stamtes of Iimita~ion that would otherwise be applicable to any dispute 
for purposes of enforcement of this Agreement. 

ARTICLE 31 
NF,ImR PARTY DEEMED DRAFTER 

The parties to this Agreement have had suficient time to consult legal counsel and 
negotiate changes regarding the terms hereof. Therefore, neither party shall be deemcd the 
drafter of this. Agreement and, as such, this Agreement shaII not be construed against either 
part!! due to the drafting hereef. 

AGREED AND ACCEPTED by the parties as indicated by the signatures of their aurhorizcd 
representatives and aecuted on Tonkawa Tribal Indian County: 

G.AUGH.4N GAMTNG-TOW'ZVA, LLC, a 
Nevada, limited liability company 

By: Gaughp Gaming. LLC, a . evada limited P ljabilit y hprnhny'j Managnd Member 
I 1' 

By: fi w , q  -\/  &vT 27,2007 
Name: lohlr'~au&hn ) Date 
'Title: b!anAging h,lernkr 





Approved pursuant f6 25 U. 

NATIONAL INDIA 

Title: Chairman 

SEP 1 1 2007 

Date 



EXHIBIT 'XA" 
Legal Description of Property 

Property owned by the United States of America in trust for The Tonkawa Tribe of 
Indians of Oklahoma and legally described as follows: 

The SW Quarter of Section 1, Township 25 North, Range 1 West, Kay County, 
Oklahoma a d  containing 1 OD acres. 



EXHIBIT "'13" 
Board of Kcview 

Once you have been employed at the Casino for 90 calendar days, you may q u e s t  a 
Board of Review if you feel job-related problems have not been resolved. You may request a 
Board of Review to protest decisions, work history entries, performance evaluations, any 
disciplinwy action including termination, etc. The three impartial members of the Board decide 
to either uphold, modify, or overturn the original decision made in relation to the issue you are 
protening. 'Fhe Board of Review is made t ~ p  of three impartial members as follows: 

I. An employee representative; 

2. A management representative having no jurisdiction otfer your department; 

3, A tribal representative who has not been involved in your issue. 

A Board of Review request fom must be fiIed with Human Resources within seven days 
of the incident or of your learning of the incident. A decisjon is made on the basis of facts and 
evidence presented to the Board of Revievir. The Board's decision is final and cannot be appealed 
or reversed by anyone in the Enterprise. 

On an annual basis, employees are asked to volunteer for one year terms as employee 
representatives on the Board of Kwiew. 


